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WALLACE, SECY. OF AGRI., VS. JOSEPH H. GANLEY ET AL. \ 

a In the District Court of the United States for the District of 

Columbia 

No. 62521. In Equity j 

Joseph H. Ganley, Harry C. Crum, Anna M. Davis, et al., 

PLAINTIFFS 


Henry A. Wallace, Secretary of Agriculture of the United 

States, defendant 


No. 62536. In Equity 

A. Lawrence Leigh, plaintiff 

vs. 

Henry A. Wallace, Secretary of Agriculture of the United 
States, and Richard D. Aplin, Administrator, Milk Marketing 
Agreement and Order for the District of Columbia, defendants 

Be it remembered, that in the District Court of the United State> 
for the District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following papers 
were filed and proceedings had, in the above-entijtled causes, to wit: 

j 

1 District Court of the United States for the District of 

Columbia 

i 

i 

Holding an Equity Court 
Filed September 30, 1936 

j 

Equity No. 62521 j 

Joseph H. Ganley, Harry C. Crum. Anna M. DAyls, Glenn Trout, 
Harvey M. Lare, Frank M. Stauffer, Carl M. Thomas, Glen R. 
Crum, Samuel Rosenstock and Harry Swomley, Co-Partners, 
Trading as Rosenstock & Swomley, Claude T.IDroneburg, James 
B. Runkles, plaintiffs 

vs. 

Henry A. Wallace, Secretary of Agriculture of the United 

States of America, defendant 

| 

Original bill far injunction \ 

The petition of Joseph H. Ganley, Harry C. Criim, Anna M. Davis, 
Glenn Trout, Harvey M. Lare, Frank M. StauffeJ*, Carl M. Thomas, 
Glen R. Crum, Samuel Rosenstock and Harry Swomley, Co-part- 
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ners, Trading as Rosenstock & Swomley, Claude T. Droneburg, and 
James R. Runkles, respectfully shows to this Honorable Court as 
follows: 

1. That the plaintiffs are all adult citizens of the United States, 
resident in the State of Maryland, and in Montgomery and 
Frederick Counties in said state, and are all dairy farmers 

now, and have been for a long time prior to the date of the 
marketing order hereinafter referred to, being duly licensed by the 
Health Department of the District of Columbia to produce milk in 
said state and counties for shipment to, and sale in, said District; 
that one of said plaintiffs is a tenant of a dairy farm, and all other 
plaintiffs are owners thereof: that plaintiffs own and maintain on 
their said farms, located in the state and counties aforesaid, a large 
number of milk cows, which produced during the month of August 
1936 an average of 9,203 pounds of milk per day. all of which is 
shipped and sold to the Highland Farms Dairy, of Washington. Dis¬ 
trict of Columbia, under and by virtue of written contracts now 
subsisting between said plaintiffs and said dairy, and having been 
entered into between the parties as the result of private bargaining: 
that a true and correct copy of each of said contracts is hereto an¬ 
nexed and prayed to be read and considered a part hereof, and 
marked “Plaintiffs’ Exhibit =±l to 11”. inclusive: that each and 
every one of said plaintiffs have been engaged in dairy farming for 
a long time prior to the issuance of the marketing order as herein¬ 
after appears: that said plaintiffs bring this suit in their own and 
individual rights, said plaintiffs’ interest being common, and are 
herein joined as parties plaintiff so as to avoid a multiplicity of suits. 

2. The defendant, Henry A. Wallace, is sued in his official capacity 
as Secretary of Agriculture of the United States of America. 

3. That on the 17th day of September 1936. the defendant, Henry 

A. Wallace, as Secretary of Agriculture aforesaid, signed and 
3 issued a certain order designated as “Order Regulating the 

Handling of Milk in the District of Columbia Marketing 
Area”, the same being also designated as “Order No. 11”. that said 
Order, by direction of the Secretary of Agriculture, became effective 
12:01 A. M.. E. S. T., September 21, 1936. the same having been ap¬ 
proved by the President of the United States, according to the re¬ 
citals in said order, and the said order having been issued and 
approved as aforesaid, according to its recitals, in pursuance of the 
Act of Congress known as the Agricultural Adjustment Act. ap¬ 
proved May 12, 1933. as amended. Chapter 26, Title 7, U. S. C. A.; 
that no one of the plaintiffs herein has ever consented to. nor become 
a party to the aforesaid order. 

4. That under and by virtue of the terms of the order aforesaid, 
a copy thereof being hereto annexed, and prayed to be read and con¬ 
sidered a part hereof, and marked “Plaintiffs 7 Exhibit #12”, it is 
provided that the handling of milk in the District of Columbia Mar¬ 
keting Area, from the effective date of the order, shall be in con¬ 
formity to and in compliance with the terms and conditions of said 
order: that said order fixes the price, terms, and conditions upon 
which the plaintiffs are commanded to sell and produce their milk 
for use in the District of Columbia, from and after the effective date 
thereof: that said order entirely ignores contracts now existing be- 
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tween said plaintiffs and the Highland Farms Dairy, and the wishes 
and desires of said plaintiffs in the premises, and their constitutional 
rights as hereinafter appears. 

5. That the Act of Congress aforesaid, undei* and by virtue of 
which the milk marketing order aforesaid wa$ promulgated and 
approved, is unconstitutional, unlawful, and void, in the following 
respects: 

4 (a) That Congress has no authority under the Constitution 
to pass any law to enable the Secretary of Agriculture to de¬ 
termine and fix prices to be received by farmers for their milk, and 
to be paid by handlers for said milk. 

(b) That the Act deprives the plaintiffs of their rights of liberty, 
of private property, and the right to contract 111 relation to their 
own private business, and to conduct said business without govern¬ 
mental interference, regulation, and control. 

(c) That the Act delegates purely legislative land judicial powers 
to the Secretary of Agriculture, in that, amont other things, the 
Secretary is vested by said Act with full and plenary authority to 
pass rules and regulations, and to make orders respecting every and 
all things incident to the production, marketing] sale, and transpor¬ 
tation of milk, and to enforce said orders by civil and criminal pro¬ 
ceedings, and to exercise in connection with such orders, rules, and 
regulations, his judgment and discretion, and td proclaim as a fact 
the existence of an economic emergenev in connection witli the mar- 
keting, production, and sale of milk, irrespective of the actual exist¬ 
ence thereof, and to finally and conclusively determine and proclaim 
disparity between farm prices and the prices ofj commodities which 
the farmer buys, and generally do any and all things necessary to 
consummate and carry into effect what is declared to be the intention 
of Congress. 

(d) That the Act deprives the plaintiffs of due process of law, and 
the equal protection of the laws, in that said Act,jamong other things, 
gives to the Secretary of Agriculture the right |to tax producers of 

milk in such manner, and in such a way as is in his judgment 

5 necessary in the control of production and marketing of milk, 
and unequally, and in that said Act does not give to all of the 

individual producers of milk a right, or a voice.j or a vote in the de¬ 
termination of the necessitv for the declaration of an emergenev. and 
the promulgation of an order controlling milk, but differentiates be¬ 
tween those producers who do not belong to an | Association of pro¬ 
ducers, and those who are members of such an association. 

(e) That the Act authorizes the taking of private property with¬ 
out just compensation, in that the Act, among other things, author¬ 
izes the fixing of prices for milk produced and sold by the plaintiffs, 
irrespective of whether said price so fixed is of a lesser or greater 
amount than that heretobefore received by said plaintiffs, and whether 
said amount is less or greater than the amount being received by said 
plaintiffs under and by virtue of contracts existing at the time of the 
effective date of said order. 

(f) That the Act levies and imposes taxes upon the plaintiffs 
which are unequal and which constitute taxation of a class, in that the 
Act, among other things, provides for an Adjustment Fund to be set 
up by which all producers shall pay a certain sum of money, the 
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apparent purpose thereof being to allocate a certain sum of money 
to a certain class or group of producers out of money belonging and 
paid by other producers, said payments to be so made by producers 
constituting and being a tax. 

(g) That the Act authorizes the Secretary of Agriculture to regu¬ 
late and control agriculture in the United States. 

(h) That the Act authorizes the Secretary of Agriculture to 

6 control the production of milk in the various and separate 
states of the United States, including the production of milk 

in the State of Maryland, said production of milk not being inter¬ 
state commerce, but being only subject, if at all, to the control and 
jurisdiction of the particular state. 

(i) That the Act authorizes the Secretary of Agriculture to issue 
orders controlling the production and sale of milk so as to discrimi¬ 
nate in relation thereto between independent producers of milk and 
those producers who are members of a co-operative marketing asso¬ 
ciation. thus depriving plaintiffs of the equal protection of the laws. 

(j) That the Act aforesaid authorizes the Secretary of Agriculture 1 
to issue milk marketing orders which impair the obligations of writ- 1 
ten contracts existing at the time of effective date of said order. 

(j. The plaintiffs further say that the Order aforesaid, promul¬ 
gated and approved by the Secretary of Agriculture as aforesaid, 
in pursuance of the Act of Congress aforesaid, is unconstitutional, 
unlawful, void, and of no effect. and not in accordance with said 
Act, in that: 

(a) The said order is class legislation and regulation, in that, 
among other things, it does not apply to all producers of milk alike, 
bun relegates the plaintiffs, and all other producers who are not mem¬ 
bers of a co-operative organization into one category or class, and 
definitely fixes the basic and surplus allocations, upon which the price 
they receive for their milk is fixed, while making no provision for 
such allocations insofar as payment to the individual producer mem¬ 
bers of the Maryland-Virginia Milk Producers* Association. Inc., a 
Maryland, so called, co-operative association, is concerned leav- 

7 ing such allocations to the judgment of the officers and direc¬ 
tors of said Association: that if the Older of the Secretary of 

Agriculture aforesaid is carried out and enforced, it will result in 
many producers, members of the said Association, receiving substan¬ 
tially larger sums, for milk of the same quantity and quality, than 
will be received by plaintiffs: that said order thereby establishes one 
standard of payment to plaintiffs, and another and entirely different 
standard for payment to members of the aforesaid so-called co-opera¬ 
tive organization. 

7. The plaintiffs further say that the Order aforesaid is class 
legislation and regulation, in that it fixes a definite time in the past 1 
upon which is calculated the present basic allocations of the plain¬ 
tiffs. while it leaves to the judgment of the officers and directors of 
the Maryland-Virginia Milk Producers* Association the fixing of the 
time in the past upon which is calculated the basic allocations of the 
member producers of said association: all of which if permitted to 
continue, will seriously and irreparably injure and damage the plain¬ 
tiffs. and constitutes unfair, unjust, and discriminatory legislation 
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and regulation against the rights, liberties, and property of the said 
plaintiffs. 

(b) That the terms of the Order aforesaid are arbitrary, unrea¬ 
sonable, and are without authority of law, in that, among other 
things, the said Order fixes, determines, and directs that 75% of the 
daily average production of each of the plaintiffs during the months 
of October, November, and December of the year! 1935, shall be and 
constitute the amount of basic milk for which the Said plaintiffs shall 
receive basic price, and all milk produced by plaintiffs in excess 

thereof to be paid for as surplus, at the surplus price; that in 

8 the said months the plaintiffs were selling their milk for a 

flat price, and were not selling their milk on a basic and sur¬ 
plus plan as were members of the Maryland-Virginia Milk Pro¬ 
ducers' Association and others, and were, therefore, not interested in 
producing more or less milk during said months for the purpose of 
either establishing or maintaining basic allotments; that the said 
months were fixed as a retroactive base establishing time by the Sec- 
retary of Agriculture in the Order aforesaid: without reason, justifi¬ 
cation, or economic necessity, but were so fixed arbitrarily: that such 
provision of the Order aforesaid, if permitted to!be carried out and 
enforced, will result in permanent and serious anq irreparable injury 
and damage to the plaintiffs as will hereinafter appear. 

(c) That the said Order is unreasonable in fthat, among other 
things, it provides for the appointment of an Administrator by the 
Secretary of Agriculture, whose duty it is. among others, to collect 
monies from the handlers of milk in the District of Columbia with 
which to pay the expenses of administering thej order, and also to 
collect monies from the producers to be used in the operation of an 
adjustment fund; that the order expressly relieves the said Admin¬ 
istrator from liability for mistakes of judgmentj and on account of 
errors or acts of omission or commission, unless the same constitute 
his own wilfull misfeasance, malfeasance, or dishbnesty, and further 
provides for the giving of a bond by the Administrator, in favor of 
the Secretary of Agriculture, within 45 days aftjer his appointment 
as Administrator: that if the Order is permitted!to be enforced and 
is carried out there will be large sums of monies coming into the 
hands of said Administrator from handlers and producers before the 

expiration of said 45 days, and even after jt-lie giving of bond 

9 by said Administrator he will not be liable! under said bond or 

otherwise for any loss which may be suffered by plaintiffs and 

others similarly situated, as a result of errors :ind mistakes which 
may be made by said Administrator or his assistants, in carrying 
out the terms and conditions of the order. 

(d) That said Order impairs and destroys thej obligations of con¬ 
tracts. in that, as hereinbefore fully appears, the plaintiffs all have 
written contracts with the Highland Farms Dairy requiring the 
Dairy to buy and the plaintiffs to sell for and during the term therein 
specified, milk produced by the plaintiffs on their respective dairy 
farms, at and for a flat price for all milk sold anjl delivered, without 
regard to basic and surplus, without regard to any adjustment fund 
or other deductions, except upon special order of the plaintiffs, and 
without regard to differentials, except for buttferfat and a certain 
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barn score premium; that said contracts do not provide for the pool¬ 
ing of the proceeds of such sales with those of other producers;! 
whereas, if the order of the Secretary of Agriculture aforesaid isl 
permitted to be carried out and enforced the said contracts will bei 
entirely nullified and destroyed, and the terms and conditions of saidl 
order will be substituted in lieu thereof, and the judgment and will 
of the said Secretary of Agriculture will destroy the rights, liber¬ 
ties, and property of the plaintiffs without just compensation and 
due process of law; all inevitably resulting in irreparable injury and 
damage to the plaintiffs. 

(e) That the Order aforesaid constitutes and is control of pro¬ 
duction of milk in the State of Maryland bv the Secretary of Agri-j 

culture, in that milk produced by the plaintiffs in the State of , 

10 | Maryland is definitely limited by the order through the basic 

and surplus plan provided for therein by fixing a higher price 
for a limited quantity, and a lower price for all production in excess 
thereof, and by penalizing those producers who in years subsequent 
to 1935 produce a larger quantity of milk than in 1935, by reducing 
their basic allocations, and thereby lowering the average price they; 
receive for each gallon of milk produced, and by rewarding those 
producers through a higher allocation of basic quantities who retain 
production at a lower level: that production of milk in the State 
of Marvland is not interstate commerce, and neither the Congress 
nor the Secretary of Agriculture are authorized by law to control 
such production: either directly or indirectly: that if the Order is 
permitted to be carried out and enforced in this respect it will de-! 
prive plaintiffs of valuable property rights and cause them to suffer j 
irreparable injury and loss. 

(f) That the order tends to create a monopoly in the sale of sur¬ 
plus milk, in the form of cream, to the Maryland-Virginia Milk Pro¬ 
ducers’ Association, in that said order requires all handlers of milk 
in the District of Columbia to separate all surplus milk coming into 
their plants into cream and sell it to manufacturers of ice cream who 
sell said ice cream only at wholesale, at a price not less than the 
posted price offered therefor by the said Association, or alternatively 
sell the said cream to said Association at exactly its posted price: that 
by virtue of such provisions of the Order the Highland Farms Dairy, 
to which plaintiffs sell their milk, are compelled to dispose of all 
surplus milk bought from the plaintiffs in the manner described, to 
the unjust and unfair enrichment of the Maryland-Virginia Milk 

Producers’ Association, of which organization the plaintiffs are i 

11 not members; that if the Order is permitted to be carried out 
; and enforced it will, as plaintiffs are advised and believe, and 

therefore, aver, constitute a grant to said Association of virtual con- , 
trol pf the sale of all of the surplus milk on the Washington market, 
including the plaintiffs’ surplus milk, and constitute said Association 
a monopolistic seller of cream for ice cream manufacture in the Dis- j 
trict of Columbia, without benefit to and in detriment of the rights, 
liberties, and property of the plaintiffs, and to their irreparable 
injury and damage. 

(g) That the Order fixes a price to be paid to producers, including 
the plaintiffs, which is contrary to the Act, which is not uniform, and 
which is not based upon either quantity or quality of said milk, in 
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that the Order provides that each producer, in addition to the base 
price, shall be paid for base milk a premium with respect to the score 
recorded by the Health Department of the District of Columbia at the 
end of each delivery period. said scores beginning at 80 and ending 
at 98, carrying a premium payment of from 12# to! 46# per cwt. of 
milk; that said payment is not authorized by the Act aforesaid, nor 
by any statute existing and pertaining to the District of Columbia; 
that said scores are the result of inspections by a number of inspec¬ 
tors of the Health Department of the said District in the various 
localities of the Washington milk area in the States of Maryland, 
Virginia, and West Virginia; that said scores are largely the result 
of the exercise of the judgment and discretion of the several inspec¬ 
tors, and the amount of the scores is not arrived at! as the result of 
any scientific or exact measurement; that said inspectors in recording 
the scores aforesaid, must take into consideration innumerable items, 
and said scores only represent the opinion of the inspector of 

12 the condition of the equipment, and the barn in which the milk 
is produced, at the particular time at which the inspector is on 

the premises; that these inspections are not frequent, and do not rep¬ 
resent in all cases actual conditions always present; that said scores 
do not represent, or attempt to represent, the quality! of the milk pro¬ 
duced in the barns and handled in the milk houses lthich are scored; 
that if the Order aforesaid is carried out and enforced, it will result 
in the payment of larger sums to certain producers dn account of said 
scores than to others, among whom are certain of thej plaintiffs herein, 
and by reason of the fact that the amount to be paid to the producers 
under the Order aforesaid for basic milk is greater than the amount 
paid bv handlers for milk received by them, the payments of the 
farm score premiums to those with the higher scores results in a sub¬ 
stantial lowering of the amount received by producers for surplus 
milk; all of which is unreasonable, arbitrary, discriminatory, without 
authority of law, and if carried out will result iii irreparable loss 
and injury to the plaintiffs. I 

(h) That the aforesaid Order constitutes, and is jjm attempt on the 
part of the Secretary of Agriculture, to control agriculture in the 
United States, in that, among other things, the Order definitely fixes 
the price to be received by producers of milk, fixes terms and condi¬ 
tions upon which payment is made, the time for making payment, 
amt generally fixes and determines methods and procedure in relation 
to. and in control of, milk production, and thereby controls, or is 
reasonably calculated to control, all farming and agricultural activi¬ 
ties carried on by plaintiffs, and all other similarly situated, all of 
which is contrary to the Constitution of the United States, and if 
carried out will result in irreparable damage and injury to the 
plaintiffs. 

13 (i) That the Order aforesaid was not promulgated in ac¬ 
cordance with law, nor with the Act of Cohgress attempting 

to authorize its promulgation, in that, among othe^ things, said Act 
provides that the Secretary of Agriculture shall pot issue any milk 
marketing order unless the same has been first approved by % of the 
milk producers supplying the market with milk during a given 
period; that your plaintiffs aver the fact to be that only those pro¬ 
ducers in the Washington market were permitted to express their 

135210—37-2 I 

I 
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individual approval or disapproval of the Order aforesaid who are 
not members of any co-operative organization, and that no oppor¬ 
tunity was afforded to the individual members of the Maryland* 
Virginia Milk Producers* Association to express their individual and 
separate approval or disapproval of said Order, but that, as your 
petitioners are advised, believe, and, therefore, aver, practically the 
entire approval of the Order by producers as proclaimed bv the Sec¬ 
retary of Agricult re in said Order did not emanate from 'producers 
themselves, but as a result of the action of the Board of Directors and 
offices of the Mary land-Virginia Milk Producers' Association without 
having submitted the same to its membership for a vote; that all of 
which as aforesaid is contrary to the Act of Congress aforesaid. 

(j) That the Act of Congress aforesaid authorizes the Secretary 
of Agriculture to enter into marketing agreements concerning milk, 
or to issue marketing orders therefor, because of an economic emer¬ 
gency which has created a disparity between prices farmers receive 
for their milk, and prices which the farmers are compelled to pay for 
commodities which they buy; that while said Order declares the 
emergency to exist, and further declares a disparity as aforesaid, to 
exist, yet, the said order fixes the same price and the same purchase 
plan which a large majority of producers on the Washington market 

have been receiving for their milk prior to the issuance of the 

14 Order; that said Order further fails to show wherein and how! 

i said disparity exists, and wherein and how prices fixed will 

tend to correct the situation and reestablish prices, and further fails to 
show any evidence upon which a declaration of an economic emer¬ 
gency is founded. 

(k) That the said Order taxes producers by requiring payment 

by each producer of not less than 2ft and not more than 3c a cwt. for 
all milk produced and shipped to the Washington market to be usedt 
in the establishing of an adjustment fund, which, said money so to be 
paid by the producers as a tax is pooled together with, the monies 
received by producers from handlers, and by mathematical calcula¬ 
tions provided for in the order, and market administrator arrives at! 
the price to be paid all producers for surplus milk, including the 
plaintiffs: that said tax is unlawful, discriminatory and unjust, and! 
is and constitutes class legislation and regulation, and is contrarv to 
the Constitution oi the l nited States: that said tax and pooling of 
thej proceeds of the sale of milk, without the consent of the plaintiffs 
and other producers similarly situated, deprives the plaintiffs and 
other producers of the right to be paid at agreed prices for the exact 
amount of milk produced by them, and paid for by the handlers, and 
constitutes confiscation of the property of the plaintiffs without just 
compensation, and without due process of law. and denies to the 
plaintiffs the equal protection of the law. 1 

8. That if the marketing order aforesaid is carried out and en- 1 
forced by and through the Secretary of Agriculture, it will result in 
irreparable loss and injury to the plaintiffs, who. as hereinbefore 
more fully appears, are selling their milk to the Highland 

15 harms Dairy under and by virtue of written contracts at a 1 
flat price, whereas said order directs said Highland Farms 

Dairy to pay for said milk a basic and surplus price with a fall 
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average, with an allocation to each of the plaintiff’s of 75% of their 
average daily production during the months of October, November, 
and December of 1935; that there is attached hereto, and prayed to 
be read and considered a part hereof, the same as though fully set 
forth herein, and marked ‘‘Plaintiffs' Exhibit j# 13*', a statement 
showing the daily average production of each of t lie plaintiffs for the 
months of October, November, and December of 1935, and showing 
75% thereof, and further showing the approximate daily average 
production of each of said plaintiffs during the: month of August 
1936, and concluding with a statement of the amount of basic which 
would be received by each of the plaintiffs at the!present time under 
the Order aforesaid, if carried out and enforced,| and the amount of 
milk for which the said plaintiffs, and each of them, would receive 
surplus prices: that it is impossible for the plaintiffs to show the 
actual dollars and cents difference which will Result to them as a 
result of the Order, if carried out and enforced, because it will not be 
known until the 10th of each month, when proclaimed by the market 
administrator, what price will be paid for surplus milk for the 
preceding month; but your plaintiffs are informed and believe, and 
upon such information and belief, aver, that in! view of the provi¬ 
sions of the Order which require payment to producers, for basic- 
milk in an amount substantially greater than that which, is paid by 
handlers for the said basic milk, that the surplu|s price will be low, 
and therefore, the carrying out and enforcement |of the Order afore¬ 
said will result in a substantial lowering of the net amount now 
received by the plaintiffs for their milk, to their irreparable injury 
and damage. ] 

9. That the Order aforesaid, if carried out and enforced. 
16 will result in the changing from year to year of the base allo¬ 
cations of each of the plaintiffs, said allocations to be made 
by the market administrator for a subsequent yegr. based upon pro¬ 
duction of producers in the prior year during the! fall average period, 
so that if plaintiffs and other producers similarly situated, by reason 
of economic conditions beyond their control, substantially change 
their position with respect to productions, and by so doing increase 
production, then they will be penalized for so doing by the lowering 
of their basic allocations, and the increasing of their surplus alloca¬ 
tions, while certain other producers will in somk cases be rewarded 
therefor by an increase in basic allocations, and a decrease in sur¬ 
plus allocations, all of which is discriminator^, unreasonable and 
unlawful, and unconstitutional, in that the same constitutes, and is 
an attempt to control production of milk in the!State of Maryland, 
is an attempt on the part of the Secretary of Agriculture to control 
agriculture, is confiscation of the private property of the plaintiffs 
without just compensation and without due process of law, and 
denies to the plaintiffs the equal protection of thej law, all of which if 
uermitted to be carried out and enforced will cause plaintiffs, and 
each of them, irreparable injury and damage. 

10. That the Secretary of Agriculture will, unless restrained and 
enjoined by this Court*, carry out and enforce the provisions of 
the milk marketing order aforesaid, and will compel the Highland 
Farms Dairy, to which plaintiffs are shipping tlieir milk, to pay for 
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said milk upon the terms and conditions and in strict accordance 
with the order aforesaid: that the inevitable result thereof, as plain¬ 
tiffs are advised and believe. and therefore aver, and for the reasons 
hereinbefore fully stated, will be the financial ruin of plaintiffs 
and the destruction of their dairy farming business; and that 
17 the plaintiffs' only remedy to restrain said Secretary of Agri¬ 
culture from so enforcing the order aforesaid as against the 
said plaintiffs and all others concerned, is by way of a Bill in Equity, 
for an Injunction: that as hereinbefore stated, the carrying out and 
enforcing by the Secretary of Agriculture of the terms, conditions, 
and provisions of the order aforesaid, will deprive plaintiffs, as 
citizens of the State of Maryland, engaged in the production of milk 
in ssiid State, of the equal protection of the law and the guarantees 
of liberty and property under the Constitution, and will cause them 
to suffer irreparable injury and damage. 

Wherefore, the premises considered, your plaintiffs pray: 

1. That the United States Subpoena issue out of this Honorable 
Court directed to Henry A. Wallace. Secretary of Agriculture of 
the United States of America, in his official capacity as such, direct¬ 
ing him to appear herein on a day certain and answer the exigencies 
of this petition. 

2. That a rule to show cause be issued to the said Henry A. Wal¬ 
lace, Secretary of Agriculture of the United States of America, 
requiring him to appear herein on a day certain and show cause, 
if any he has, why he should not be enjoined and restrained pendente 
lite from carrying out and enforcing the terms and provisions of 
that; certain milk marketing order issued by him as Secretary of 
Agriculture on the 17th day of September. 1036, effective September 
21. 1936. and known as Order #11. 

3. That upon a final hearing hereof, the Secretary of Agriculture 
of the United States of America, as such, be permanently enjoined 
and restrained from carrying out and enforcing the terms and pro¬ 
visions of that certain milk marketing order issued by him 

IS as Secretary of Agriculture on the 17th day of September 
1036. effective September 21. 1036. and known as Order #11. 

4. For such other and further relief as the exigencies of the case 
may require, and to the Court may seem just and proper. 

Joseph H. Ganiev. Harry C. Crum. Anna M. Davis. Glenn 
Trout. Harvey M. La re, Frank M. Stauffer. Carl M. 
Thomas. Rosenstock & Swomlev. bv Harry Swomley; 

, (Tien R. Crum, Claude T. Dromburg. James B. 

Runkle. 

Seftox Dark. 

Lons I. Obergh. 

Attorney* for Plaintiffs. 

10 Frederick County. 

State of Maryland, ms: 

Joseph H. Ganiev, being first duly sworn, according to law, on 
oath,,deposes and says: That he has read the foregoing petition bv 
him subscribed, and knows the contents thereof: that the matters ancl 
things therein stated as of his own knowledge are true, and those 
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things stated according to information and belief he believes to be 
true. 

Joseph H. Ganley. 

Subscribed and sworn to before me this 28 th day of September 
1936. 

[seal] Jacob K. Ramsburg, 

Notary Public. 

Frederick County, 

State of Maryland , fas: 

Harry C. Crum. bein<r first duly sworn, accord ins; to law. on oath 
deposes and says: That he has read the foregoing petition by him 
subscribed, and knows the contents thereof; tli^t the matters and 
things therein stated as of his own knowledge are true, and those 
stated according to information and belief, he believes to be true. 

Harry C. Crum. 

Subscribed and sworn to before me this 28th jdav of September 
1936. ! " 

[seal] Jacob El. Ramsburg. 

Notary Public . 

20 Frederick County. 

State of Maryland . **: 

Anna M. Davis, being first duly sworn, according to law, on oath 
deposes and says: That she has read the foregoing petition by her 
subscribed, and knows the contents thereof: thajt the matters and 
things therein stated as of her own knowledge ijre true, and those 
stated according to information and belief, she believes to be true. 

Anna M. Davis. 

Subscribed and sworn to before me this 28 th day of September 
1936. 

[ seal] Jacob ll Ramsburg, 

Notary Public. 

Frederick County, 

State of Maryland . .**.* 

Glenn Trout, being first duly sworn, according to law. on oath 
deposes and says: That he has read the foregoing petition by him 
subscribed, and knows the contents thereof; tha|t the matters and 
things therein stated as of his own knowledge ajre true, and those 
stated according to information and belief, lie Relieves to be true. 

Glenn Trout. 

Subscribed and sworn to before me this 28 th klav of September 
1936. 


|seal] 


Jacob R. Ramsburg, 

Notary Public. 


Frederick County. 

State of Maryland . 

Harvey M. Lare, being first duly sworn, according to law, on oath 
deposes and says: That he has read the foregoing petition by him 
subscribed, and knows the contents thereof; thaj: the matters and 
things therein stated as of his own knowledge are true, and those 
stated according to information and belief, he bblieves to be true. 

Harvey M. Lare. 
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21 Subscribed and sworn to before me this 28th day of Sep¬ 
tember 1936. 

[seal] Jacob R. Ramsburg, 

Notary Public. ! 

State of Maryland, 

Frede nek County , ss: 

Frank M. Stauffer, being first duly sworn, according to law. on ! 
oath deposes and says: That he has read the foregoing petition by 
him subscribed, and knows the contents thereof; that the matters and 
things therein stated as of his own knowledge are true, and those 
stated according to information and belief, he believes to be true. 

Frank M. Stauffer. 

Subscribed and sworn to before me this 28th day of September ! 


JIV 


[seal] Jacob R. Ramsburg, 

Notary Public. 

Frederick County, 

State of Maryland , ss: 

Carl M. Thomas, being first dulv sworn, according to law. on oath 
deposes and says: That he has read the foregoing petition by him 
subscribed, and knows the contents thereof: that the matters and 
things therein stated as of his own knowledge are true, and those 
stated according to information and belief, he believes to be true. 

Carl M. Thomas. 

Subscribed and sworn to before me this 28th day of September 


93'* 


[seal] Jacob R. Ramsburg, 

Notary Public. 

22 State of Maryland, 

Frederick County . ss: 

Glen R. Crum, being first dulv sworn, according to law. on oath 
deposes and says: That he has read the foregoing petition by him 
subscribed, and knows the contents thereof: that the matters and 
things therein stated as of his own knowledge are true, and those 
stated according to information and belief, he believes to be true. 

Glen R. Crum. 

Subscribed and sworn to before me this 28th dav of September 
1936. 

[seal] Jacob R. Ramsburg, i 

Notary Public. 

State of Maryland. 

Frederick County , ss: 

Harrv Swomlev. one of the co-partners of Rosenstock & Swomlev. 
being first duly sworn, according to law. on oath deposes and says: 
That he has read the foregoing petition by him subscribed, and 
knows the contents thereof: that the matters and things therein stated 
as of his own knowledge are true, and those stated according to 
information and belief, he believes to be true. 

Harry Swomley. 

Subscribed and sworn to before me this 28th dav of September 
1936. 

[seal] Jacob R. Ramsburg. 
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Frederick County , ss: 

Claude T. Droneburg, being first duly sworn, according to law, on 
oath deposes and says: That he has read the foregoing petition by 
him subscribed, and knows the contents thereof; tljiat the matters and 
things therein stated as of his own knowledge *}re true, and those 
stated according to information and belief, he believes to be true. 

Claude T. Droneburg. 

Subscribed and sworn to before me this 28tli 'day of September 
1936. 

[seal] Jacob B. Ramsburg, 

Notary Public. 

State of Maryland, 

Montgomery County , ss: 

James B. Bunkles, being first duly sworn, according to law, on oath 
deposes and says: That he has read the foregoing petition by him 
subscribed, and knows the contents thereof; tluit the matters and 
things therein stated as of his own knowledge sire true, and those 
stated according to information and belief, he believes to be true. 

James B. Runkles. 

Subscribed and sworn to before me this 28th dav of September 
1936. | 

[seal] Jacob R. Ramsburg. 

Notary Public. 

24 Plaintiffs' Exhibit No. 1 

| 

Highland Farms Dairy, Inc., 

767-5 First Street aSJF., W ashington ^ D. C. 

Contract of Joseph II. Ganley. P. O. Address Monrovia, Md. 

This agreement, made this 19th day of September 1935, between 
Highland Farms Dairy, Inc., party of the first part, and hereafter 
called the Company, and Joseph H. Ganley, who is operating a dairy 
farm or farms in the County of Frederick, Stap of Maryland, and 
hereafter called the Producer. 

Witnesseth, that, in consideration of the covenants and agreements 
herein contained, the said parties have agreed, and do hereby agree 
as follows: 

The Producer agrees to consign or to have consigned to the Com¬ 
pany not less than 60 gallons, and not more than 120 gallons milk, 
unless mutually agreed otherwise, each and every day during the 
duration of this contract, in condition suitable for the sale in the 
City of Washington, and in compliance with all rules and regulations 
governing the production and handling of milk for sale in the City 
of Washington. 

The company agrees to take all milk produced in compliance 
with the terms of this contract and to pay for the same at the 

f$ 9 45l .! 

rate of C ^ ^ >cents per gallon at the farm (official barn score 95 to 

97.9, inclusive), for milk testing four (4) percentum butterfat, by 
weight, it being mutually understood that the weight of one gallon 
of milk is to be 8.6 pounds. 
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Differential on barn score, as scored by the Department of Health, 
of the City of Washington, to be 1 cent per gallon more for a score of 
98 or better based on latest official score and 1 per cent per gallon, 
less for official score below 95. It is mutually understood that the 
stipulations of this pargraph will be rigidly adhered to. 

Butterfat differential of five (5) cents per 0.1 per cent (per point) 
per one hundred (100) pounds will be deducted for all nnlk testing 
below four (4) percentum by weight, and five (5) cents will be added 
for all milk testing above four (4) percentum, this premium to increase 
to seven (7) cents for all tests above four and two-tenths (4.2) 
percentum. 

This contract shall be for three years from date and shall automati¬ 
cally renew itself from year to year in the absence of thirty days 
written notice prior to expiration date of same. 

Payment for milk delivered is to be made by the company twice each | 
month, fifteen (15) days being the time required by the company as 
necessary time between receipt of milk and date of payment. 

In witness whereof, the parties have hereunto subscribed their 
• names and affixed their seals, this 19th day of September 1935. j 

Highland Farms Dairy, Inc., 

By C. Y. Stephens, President. 

[seal] Joseph H. Ganley, Producer. 

Permit No. 4486. 

Witness, C. V. Dye. 


25 Plaintiffs Exhibit No. ~ 

Highland Farms Dairy, Inc., 

1615 First Street *S’TF., Washington , D. C. 

Contract of Harry C. Crum. P. O. Address Walkersville, Md. 

This agreement, made this 1st day of November 1935 between High¬ 
land Farms Dairy, Inc., party of the first part, and hereafter called 
the Company, and Harry C. Crum, who is operating a dairy farm 
or farms in the Countv of Frederick, State of Maryland, and hereafter 
called the Producer. 

Witnesseth, that, in consideration of the covenants and agreements 
herein contained, the said parties have agreed, and do hereby agree 
as follows: 

The Producer agrees to consign or to have consigned to the Com¬ 
pany not less than 80 gallons, and not more than ICO gallons milk, 
unless mutually agreed otherwise, each and every day during the 
duration of this contract, in condition suitable for sale in the City of 
Washington, and in compliance with all rules and regulations govern¬ 
ing the production and handling of milk for sale in the City of 
Washington. 

The Company agrees to take all milk produced in compliance 
with the terms of this contract and to pav for the same at the 

rate of|* 0 7 £ cents per gallon at the farm (official barn score 95 to 

97.9, inclusive), for milk testing four (4) percentum butterfat, by 
weight, it being mutually understood that the weight of one gallon 
of milk is to be 8.6 pounds. 
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Differential on barn score, as scored by the Department of Health, 
of the City of Washington, to be 1 cent per gallon more for a score 
of 9S or better based on latest official score and 1 pent per gallon less 
for official score below 95. It is mutually understood that the stipula¬ 
tions of this paragraph will be rigidly adhered to. 

Butterfat differential of five (5) cents per 0.1 per cent (per point) 
per one hundred (100) pounds will be deducted for all milk testing be¬ 
low four (4) percentum by weight, and five (5) cents will be added 
for all milk testing above four (4) percentum, this premium to 
increase to seven (T) cents for all tests above four and two-tenths 
(4.2) percentum. 

This contract shall be for two years from date jmd shall automati¬ 
cally renew itself from year to year in the absence of thirty days 
written notice prior to expiration date of same, j 
Pavment for milk delivered is to be made by the Company twice 
each month, fifteen (15) days being the time required by the com¬ 
pany as necessary time between receipt of milk and date of payment. 

In witness whereof, the parties have hereunto subscribed their names 
and affixed their seals, this 1st day of November 1^35. 

Highland Farms j Dairy, Inc., 

By C. Y. Stephens, president. 

[seal! Harry C. Crum, Producr. 


Permit No. 2184. 

Witness, C. V. Dye. j 

26 Plaintiffs' Exhibit No. 3 \ 

Highland Farms! Dairy, Inc., 

1013 First 'Street SW., W ashing ton. D. C. 

Contract of Anna M. Davis. .P. O. Address R. R. No. 3 

This agreement, made this 16th day of Septeinber 1936, between 
Highland Farms Dairy, Inc., party of the first bart, and hereafter 
called the Company, and Anna M. Davis, who is operating a dairy 
farm or farms in the County of Frederick, Stat6 of Maryland, and 

hereafter called the Producer. j 

Witnesseth, that, in consideration of the covenants and agreements 
herein contained, the said parties have agreed, and do hereby agree 
as follows: j _ 

The Producer agrees to consign or to have consigned to the Com¬ 
pany not less than 40 gallons and not more thah 120 gallons milk, 
unless mutually agreed otherwise, each and every day during the 
duration of this contract, in condition suitable for sale in the City of 
Washington, and in compliance with all rules aijid regulations gov¬ 
erning the production and handling of milk forjsale in the City of 

Washington. | 

The Company agrees to take all milk produced in compliance 
with the terms of this contract and to pay for tl»e same at the rate 

of Io?*oq 1 vents per gallon at the farm (official barn score 95 to 97.9, 

inclusive), for milk testing four (4) per centum butterfat, by weight, 
it being mutually understood that the weight of lone gallon of milk 
is to be 8.6 pounds. 

1.35210—37-3 
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Differential on barn score, as scored by the Department of Health 
of the City of Washington, to be 1 cent per gallon more for a score i 
of 9S or better based on latest official score and 1 cent per gallon less j 
for official score below 95, It is mutually understood that the stipu¬ 
lations of this paragraph will be rigidly adhered to. 

Butterfat differential of five (5) cents per 0.1 percent (per point) 
per one hundred (100) pounds will be deducted for all milk testing , 
below four (4) per centum by weight, and five (5) cents will be 
added for all milk testing above four (4) per centum, this premium 
to increase to seven (7) cents for all tests above four and two-tenths 
(4.2) percentum. 

This contract shall be for three years from date and shall auto¬ 
matically renew itself from year to year in the absence of thirty 
days’ written notice prior to expiration date of same. 

Payment for milk delivered is to be made by the Company twice 
each month, fifteen (15) days being the time required by the com- i 
panv as necessary time between receipt of milk and date of payment. , 

In witness whereof the parties have hereunto subscribed their 
names and affixed their seals this 16th day of September 1936. 

Highland Farms Dairy, Inc., 

By C. Y. Stephens, President. 

[seal] Anna M. Davis, Producer. 

Permit No. 6261. 

Witness C. V. Dye. 
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Highland Farms Dairy, Inc., 

1015 First Street &TF., Washington. D. C. 

Contract of Glen Trout. P. O. Address Walkersville, Md. 

This agreement, made this 9th day of March 1936, between High¬ 
land Farms Dairy. Inc., party of the first part, and hereafter called 
the Companv. and Glen Trout, who is operating a dairy farm or 
farms in the* County of Frederick, State of Maryland, and hereafter 
called the Producer. 

Witnesseth. that, in consideration of the covenants and agreements 
herein contained, the said parties have agreed, and do hereby agree 
as follows: 

The Producer agrees to consign or to have consigned to the Com¬ 
pany not less than 70 gallons and not more than 120 gallons milk, 
unless mutually agreed otherwise, each and every day during the 
duration of this contract, in condition suitable for sale in the City 
of Washington, and in compliance with all rules and regulations gov¬ 
erning the production and handling of milk for sale in the City of 
Washington. 

The Companv agrees to take all milk produced in compliance with 

v *“ fS 0 4-SI 

the terms of this contract and to pay for same at the rate of J 

cents per gallon at the farm (official barn score 95 to 97.9, inclusive), 
for milk testing four (4) per centum butterfat. by weight, it being 
mutually understood that the weight of one gallon of milk is to be 
8.6 pounds. 
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Differential on barn score, as scored by tlie Department of Health 
of the City of Washington, to be 1 cent per gallon more for a score 
of 98 or better based on latest official score and 1 cent per gallon less 
for official score below 95. It is mutually understood that the stipu¬ 
lations of this paragraph will be rigidly adhered to. 

Butterfat Differential of five (5) cents per 0 . 1 ; percent (per point) 
per one hundred ( 100 ) pounds will be deducted! for all milk testing 
below four (4) per centum by weight, and fiye (5) cents will be 
added for all milk testing above four (4) per centum, this premium 
to increase to seven (7) cents for all tests above four and two-tenths 
(4.2) per centum. 

This Contract shall be for one year from date! and shall automati¬ 
cally renew itself from year to year in the absence of thiry days’ 
written notice prior to expiration date of same. 

Payment for milk delivered is to be made by! the Company twice 
each month, fifteen (15) days being the time required by the com¬ 
pany as necessary time between receipt of milk ajnd date of payment. 

In witness whereof the parties have hereuqto subscribed their 
names and affixed their seals this 9th day of March 1936. 

Highland Farms' Dairy, Inc., 

By C. Y. Stephens, President. 

[seal] Glen Trout, Producer. 

Permit No. 4649. 

Witness C. V. Dye. 

28 Plaintiffs' Exhibit No. 5 

Highland Farm^ Dairy, Inc., 

1615 First Street -S'IT., }V ashing ton, D. C. 

j 

Contract of Harvev M. Lare. P. O. Address Frederick, Md. 

4/ j 7 

This agreement, made this 27th day of March 1^36, Highland Farms 
Dairy, Inc., party of the first part, and hereafter called the Company, 
and Darvey M. Lare, who is operating a dairy farm or farms in the 
County of Frederick, State of Maryland, and hereafter called the 
producer. 

Witnesseth, that, in consideration of the covenants and agreements 
herein contained, the said parties have agreed, and do hereby agree 
as follows: 

The Producer agrees to consign or to have consigned to the Com¬ 
pany not less than 100 gallons, and not more thin 150 gallons milk, 
unless mutually agreed otherwise, each and every day during the 
duration of this contract, in condition suitable for sale in the City 
of Washington, and in compliance with all rules and regulations gov¬ 
erning the production and handling of milk fpr sale in the City 
of Washington. 

The Company agrees to take all milk produced in compliance with 

" 481 

the terms of this contract and to pay for same at the rate of j 01*33 f 

cents per gallon at the farm (official barn score 95 to 97.9, inclusive), 
for milk testing four (4) percentum butterfat, by weight, it being 
mutually understood that the weight of one gallon of milk is to be 
8.6 pounds. 
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Differential on barn score, as scored by the Department of Health, 
of the City of Washington, to be 1 cent per gallon more for a score 
of 98 or better based on latest official score and 1 cent per gallon less 
for official score below 95. It is mutually understood that the stipula¬ 
tions of this paragraph will be rigidly adhered to. 

Butterfat differential of five (5) cents per 0.1 per cent (per point) 
per hundred (100) pounds will be deducted for all milk testing below 
four (4) percentum by weight, and five (5) cents will be added for all 
milk testing above four (4) percentum, this premium to increase to 
seven (7) cents for all tests above four and two-tenths (4.2) per¬ 
cent um. 

This contract shall be for one year from date and shall automatically 
renew itself from year to year in the absence of thirty days written 
notice prior to expiration date of same. 

Payment for milk delivered is to be made by the company twice 
each "month, fifteen (15) days being the time required by the com¬ 
pany as necessary time between receipt of milk and date of payment. 

In witness whereof, the parties have hereunto subscribed their 
names and affixed their seals, this 27th day of March 1936. 

Highland Farms Dairy, Inc., 

By C. V. Stephens, President. 

[ seal] Harvey M. Bare, Producer. 

Permit No. 6452. 

Witness, C. V. Dye. 
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Highland Farms Dairy, Inc., 

161 o First Street Ml'., Washington. D. C. 

Contract of Frank Stauffer. P. O. Address A\ alkersville, Md. 

This agreement, made this 9th day of March 1936, between High¬ 
land Farms Dairy, Inc., party of the first part, and hereafter called 
the Company, and Frank Stauffer, who is operating a dairy farm 
or farms in the County of Frederick. State of Maryland, and here¬ 
after called the Producer. 

Witnesseth, that, in consideration of the covenants and agreements 
herein contained, the said parties have agreed, and do hereby agree 

as follows: . 

The Producer agrees to consign or to have consigned to the Com¬ 
pany not less than 69 gallons, and not more than 100 gallons milk, 
unless mutually agreed otherwise, each and every day during the 
duration of this contract, in condition suitable for sale in the City 
of Washington, and in compliance with all rules and regulations 
governing the production and handling of milk for sale in the City 

of Washington. . 

The Company agrees to take all milk produced m compliance with 

the terms of this contract and to pay for same at the rate of j 21*38 f 

cents per gallon at the farm (official barn score 95 to 97.9. inclusive) 
for milk testing four (4) percentum butterfat, by weight, it being 
mutually understood that the weight of one gallon of milk is to be 

8.6 pounds. 
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Differential on barn score, as scored by the Department of Health, 
of the City of Washington, to be 1 cent per gallon more for a score 
of 98 or better based on latest official score and 1 cent per gallon less 
for official score below 95. It is mutually understood that the stipu¬ 
lations of this paragraph will be rigidly adhere^ to. 

Butterfat differential of five (5) cents per 0.1 per cent (per point) 
per one hundred (100) pounds will be deducted ifor all milk testing 
below four (4) percentum bv weight, and five (5) cents will be added 
for all milk testing above four (4) percentum, this premium to in¬ 
crease to seven (T) cents for all tests above four and two-tenths (4.2) 
percentum. 

This contract shall be for one year from date and shall automati¬ 
cally renew itself from year to year in the absence of thirty days 
written notice prior to the expiration date of same. 

Payment for milk delivered is to be made byjthe Company twice 
each month, fifteen (15) days being the time required by the company 
as necessary time between receipt of milk and d^te of payment. 

In witness whereof, the parties have hereunto subscribed their 
names and affixed their seals, this 9:h day of March 1936. 

Highland Farms Dairy, Inc., 

By C. Y. Stephens,! President. 

[seal] Frank Stauffer, Producer. 

Permit No. 5682. 

Witness, C. V. Dye. 

30 Plaintiffs' Exhibit No. 7 

Highland Farms Dairy, Inc., 

1015 First Street , aSTF., Washington, D. C. 

Contract of Carl M. Thomas. P. O. Address Libertytown, Md. 

This agreement, made this 9th day of March 1936, between High¬ 
land Farms Dairy, Inc., party of the first part, land hereafter called 
the Company and Carl M. Thomas, who is operating a dairy farm 
or farms in the County of Frederick, State of Maryland, and here¬ 
after called the Producer. 

Witnesseth, that, in consideration of the covenants and agreements 
herein contained, the said parties have agreed, jind do hereby agree 
as follows: 

The Producer agrees to consign or to have consigned to the 
Company not less than 100 gallons, and not more than 160 gallons 
milk, unless mutually agreed otherwise, each and every day dur¬ 
ing the duration of* this contract, in condition suitable for sale in the 
City of Washington, and in compliance with all rules and regula¬ 
tions governing the production and handling of milk for sale in the 
City of Washington. 

The Company agrees to take all milk produced in compliance with 

the terms of this contract and to pay for same at the rate of ggj 

cents per gallon at the farm (official barn score 95 to 97.9 inclusive), 
for milk testing four (4) percentum butterfat,; by weight, it being 
mutually understood that the weight of one gallon of milk is to be 
8.6 pounds. 
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Differential on barn score, as scored by the Department of Health, 
of the City of Washington, to be 1 cent per gallon more for a score 
of 98 or better based on latest official score and 1 cent per gallon 
less for official score below 95. It is mutually understood that the 
stipulations of this paragraph will be rigidly adhered to. 

Butterfat differential of five (5) cents per 0.1 per cent (per point) 
per one hundred (100) pounds will be deducted for all milk test¬ 
ing below four (4) percentum by weight, and five (5) cents will 
be added for all milk testing above four (4) percentum. this pre¬ 
mium to increase to seven (7) cents for all tests above four and 
two-tenths (4.2) percentum. 

This Contract shall be for one vear from date and shall auto- 
maticallv renew itself from year to year in the absence of thirty 
days written notice prior to expiration date of same. 

Payment for milk delivered is to be made bv the Company twice 
each month, fifteen (15) days being the time required by the com¬ 
pany as necessary time between receipt of milk and date of payment. 

In witness whereof, the parties have hereunto subscribed their 
names and affixed their seals, this 9th day of March 1936. 

Highland Farms Dairy, Inc., 

By C. Y. Stephems, President . 

[seal] Carl M. Thomas, Producer. 

Permit Xo. 5385. 

Witness C. V. Dye. 
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Highland Farms Dairy, Inc., 

1615 First Street . XTF., "Washington, 1). C. 

Contract of Glen K. Crum. P. O. Address. Frederick, Md. 

This agreement, made this 20th day of August 1936, between 
Highland Farms Dairy, Inc., party of the first part, and hereafter 
called the Company, and Glen K. Crum, who is operating a dairy 
farm or farms in the County of Frederick. State of Maryland, and 
hereafter called the Producer. 

Witnesseth, that, in consideration of the covenants and agreements 
herein contained, the said parties have agreed, and do hereby agree 
as follows: 

The Producer agreees to consign or to have consigned to the Com¬ 
pany not less than 160 gallons, and not more than 240 gallons milk, 
unless mutually agreed otherwise, each and every day during the 
duration of this contract, in condition suitable for sale in the City 
of Washington and in compliance with all rules and regulations gov¬ 
erning the production and handling of milk for sale in the City of 
Washington. 

The Company agrees to take all milk produced in compliance 
with the terms of this contract and to pay for the same at the rate of 

** >"■ '*™. <«•■ —w 

percentum butterfat. by weight, it being mutually understood that 
the weight of one gallon is to be 8.6 pounds. 
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Butterfat differential of five (5) cents per 0.1 jper cent (per point) 
per one hundred (100) pounds will be added for all milk testing above 
four (4) percentum by weight, and five (5) cehts will be deducted 
for all milk testing below four (4) percentum, this premium to 
increase to seven (7) cents for all tests above four and two-tenths 
(4.2) percentum. 

Premium on barn score, as scored by Department of Health, of 
the City of Washington, to be 1 cent per gallon for a score of 98 
or better, and Penalty of 1 cent per gallon for! any score below 95. 
It is mutually understood that the stipulations of the paragraph 
will be rigidly adhered to. 

Inasmuch as the company agrees to take all njiilk produced within 
the above stipulated volume limits and at the above stipulated guar¬ 
anteed fiat price, with no second or third class and no surplus to be 
declared, it is necessary that an equitable working agreement be¬ 
tween the producer and the company be provided in this contract 
for mutual protection in case of a general price! reduction by Wash¬ 
ington milk distributors, if any. It. is. therefore, provided that a 
differential of 1 (one) cent per quart shall go into effect if and 
when the general retail price of milk has be|en reduced a full 2 
(two) cents per quart by Washington distributors; and furthermore, 
that this same ratio shall apply for each successive 2 (two) cents 
per quart reduction, if any, made in the generjal home delivery re¬ 
tail price by the Washington distributors. Any adjustment made 
under the terms of this paragraph will be automatically eliminated 
as the price advances, the same ratio to apply. It is understood 
that the present general home delivery retail price of milk in Wash¬ 
ington is 13 (thirteen) cents per quart, and [that no adjustments 
will be made on the producers price! unless the general 
32 retail price is lowered to 11 (eleven) cehts per quart. While 
the Company does not expect any price reduction by the 
Washington distributors it deems the provisions set out in this 
paragraph as necessary for the protection of bojth the Company and 
the producers. 

This Contract shall be for one year from date and shall automati¬ 
cal lv renew itself from year to vear in the absence of thirtv days’ 
written notice by either party prior to expiration date of same. 

Payment for milk delivered is to be made by the Company twice 
each month, fifteen (15) days being the time required by the com¬ 
pany as necessary time between receipt of milk and date of payment. 
Milk delivered between 1-15 of month will belpaid for on 1st day 
of following month, and milk delivered between 15th and last day 
will be paid for on the 16th of following month. 

In witness whereof, the parties have hereunto subscribed their 
names and affixed their seals, this 20 day of August 1936. 

Highland Farms Dairy, Inc. 

By C. Y. Stephems. 

r seal] Gli:n R. Crum, Producer, 


Permit Xo. 2376. 
Witness C. V. Dye. 
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Plaintiff* Exhibit No. 0 

Highland Farms Dairy, 

767 b First Street . .S. IT.. 1 Yashiiu/ton. I). C. 


Contrac t of Rosenstock & Swomley. 


P. O. Address Frederick, Md. 


This agreement, made this 16 day of August 1936, between High¬ 
land Farms Dairy, Inc., party of the first part, and hereafter called 
the Company, and Rosenstock & Swomley. who is operating a dairy 

farm or farms in the County of Frederick, State of Md.. and here- 

•> • 

after called the producer. 

Witnesseth. that, in consideration of the covenants and agreements 
herein contained, the said parties have agreed, and do hereby agree 
as follows: 

The producer agrees to consign or to have consigned to the Com¬ 
pany not le^s than SO gallons, and not more than 120 gallons milk, 
unless mutually agreed otherwise, each and every day during the 
duration of this contract, in condition suitable for sale in the City 
of Washington and in compliance with all rules and regulations gov¬ 
erning the production and handling of milk for sale in the City of 
Washington. 

The Company agrees to take all milk produced in compliance with 
the terms of this contract and to pav for same at the rate of 

J|2.48 per hundred pounds! , f ' f milk testing four (4) 
(21.38 cents per gallon J v ’ 

percentum butterfat. by weight, it being mutually understood that 
the weight of one gallon of milk is to be 8.6 pounds. 

Butterfat differential of five (5) cents per 0.1 per cent (per point) 
per one hundred (190) pounds will be added for all milk testing 
above four (4) percentum by weight, and live (5) cents will be de¬ 
ducted for all milk testing below four (4) percentum. this premium 
to increase to seven (T) cents for all tests above four and two-tenths 


(4.2) percentum. 

Premium on barn score, as scored by Department of Health, of 
the City of Washington, to be 1 cent per gallon for a score of 98 
or better, and penalty of 1 cent per gallon for any score below 95. 
It is mutually understood that the stipulations of the paragraph will 
be rigidly adhered to. 

Inasmuch as the company agrees to take all milk produced within 
the above stipulated volume limits and at the above stipulated guar¬ 
anteed flat price, with no second or third class and no surplus to be 
declared, it is necessary that an equitable working agreement between 
the producer and the company be provided in this contract for mu¬ 
tual protection in case of a general price reduction by Washington 
milk distributors, if any. It is, therefore, provided that a differen¬ 
tial of 1 (one) cent per quart shall go into effect if and when the 
general retail price of milk has been reduced a full *2 (two) cents 
per quart by Washington distributors; and, furthermore, that this 
same ratio shall apply for each successive 2 (two) cents per quart 
reduction, if any, made in the general home delivery retail price 
by the Washington distributors. Any adjustment made under the 
terms of this paragraph will be automatically eliminated as the 
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the price advances, the same ratio to appljy. It is understood 
that the present general home delivery retail price of milk 
in Washington is 13 (thirteen) cents per quart, land that no adjust¬ 
ments will be made on the producers price unless the general retail 
price is lowered to 11 (eleven) cents per quart. TV hilo the Company 
does not expect any price reduction by the Washington distributors 
it deems the provisions set out in this paragraph as necessary for 
the protection of both the Company and the producers. 

This Contract siiall be for one year from date land shall automati¬ 
cally renew itself from year to year in the absence of thirty days 
written notice by either party prior to expiration date of same. 

Payment for milk delivered is to be made by|the Company twice 
each‘month, fifteen (15) days being the time required by the com¬ 
pany as necessary time between receipt of milk and date of payment 
Milk delivered between 1-15 of month will be >aid for on 1st day 
of following month, and milk delivered betweeiji 15th and last day 
will be paid for on the Kith of following month.j 

In witness whereof, the parties have hereunto subscribed their 
names and affixed their seals, this 10 day of August 1030. 

Highlands Farms Dairy, Inc., 

By C. Y. Stephems. 

[seal] Rosen stock & Swomley, 

By Harry Swomley, Producer. 

Permit No. 5731. 

Witness C. V. Dye. 
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Plaintiffs 5 Exhibit No. 10 

Highland Farms Dairy, Inc., 
lOld First Street £TF., Washington* D. C. 

Contract of Claude T. Droneburg. P. O. Address Frederick, Md. 

This agreement, made this 5th day of September 1930, between 
Highland Farms Dairy, Inc., party of the first] part, and hereafter 
called the Company, and Claude T. Droneburg, who is operating 
a dairy farm or farms in the Countv of Frederick, State of Maryland, 
and hereafter called the Producer. 

Witnesseth, that, in consideration of the covenants and agreements 
herein contained, the said parties have agreed, and do hereby agree 
as follows: j 

The Producer agrees to consign or to have consigned to the Com¬ 
pany not less than 30 gallons, and not more titan 45 gallons milk, 
unless mutually agreed otherwise, each and evbrv day during the 
duration of this contract in condition suitable fot sale in the City of 
Washington and in compliance with all rules and regulations gov¬ 
erning the production and handling of milk foil sale in the City of 
Washington. j 

The company agrees to take all milk produced in compliance with 
the terms of this contract and to pay for same at the rate of 

j*2.48 !*>• hundred pounds] ^ farm . for milk testing four (4) 
[21.38 cents j>er gallon I . ^ \ / 

percentum butterfat, by weight, it being mutually understood that 
the weight of one gallon of milk is to be 8.6 pounds. 

133210—37-1 
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Butterfat differential of five (5) cents per 0.1 per cent (per point) 
per one hundred (100) pounds will be added for all milk testing 
above four (4) percentuni by weight, and five (5) cents will be de¬ 
ducted for all milk testing below four (4) percent urn. this premium 
to increase to seven (7) cents for all tests above four and two-tenths 
(4.2) percent um. 

Premium on barn score, as scored bv Department of Health, of 
the City of Washington, to be 1 cent per gallon for a score of 98 
or better, and Penalty of 1 cent per gallon for any score below 95. 
It i-; mutually understood that the stipulations of the paragraph 
will be rigidly adhered to. 

Inasmuch a.-> the company agrees to take all milk produced within 
the above stipulated volume limits and at the above stipulated guar¬ 
anteed fia f price, with no second or third class and no surplus to be 
declared, it is necessary that an equitable working agreement between 
the producer and the company he provided in this contract for mu¬ 
tual protection in case of a general price reduction by Washington 
milkdistributors, if any. It is, therefore, provided that a differen¬ 
tial of 1 (one) cent per quart shall go into effect if and when the 
general retail price of milk has been reduced a full 2 (two) cents 
per quart by Washington distributors: and, furthermore, that this 
same ratio shall apply for each successive 2 (two) cents per quart 
reduction, if any, made in the general home delivery retail price by 
the Washington distributors. Any adjustment made under the terms 
i of this paragraph will be automatically eliminated as the price 
*>(> advances, the same ratio to apply. It is understood that the 
present general home delivery ret ail price of milk in Wash¬ 
ington is 13 (thirteen) cents per quart, and that no adjustments will 
he made on the producers price unless the general retail price is 
lowered to 11 (' 'even) cents per quart. While tin* company does 
not expect any price reduction by the Washington distributors it 
deems the provisions set out in this paragraph as necessary for the 
protection of both the Company and the producers. 

This contract shall be for one year from date and shall auto¬ 
matically renew itself from year to year in the absence of thirty 
days written notice by either party prior to expiration date of same. 

Payment for milk delivered is to be made by the company twice 
each, imonth. fif-een (15) days being the time required by the com¬ 
pany! as necessary time between receipt of milk and date of payment. 
Milk delivered between 1-15 of month will be paid for on the 1st 
day of following month, and milk delivered between 15th and 
last day will be paid for on the 16th of following month. 

In witness whereof, the parties have hereunto subscribed their 
names and affixed tlndr seals, this 5th day of September 1936. 

Highland Fakms Dairy. Inc.. 

By C. Y. Stepiiems, 

[seal.] Claude T. Droxeburg, Producer. 

Permit No. 6092. 

Witness C. V. Dye. 
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Highland Farms! Dairy, Inc., 

Kilo First Street , &TF., W as king ton,, I). C. 

Contract of J. B. Rankles. P. O. Address Dickerson, Md. 

This agreement, made tliis 1st day of September, 1936, between 
Highland Farms Dairy, Inc., party of the first| part, and hereafter 
called the Company, and J. B. Rankles, who i\? operating a dairy 
farm or farms in the Countv of Montgomery,! State of Md., and 
hereafter called the producer. 

Witnesseth. that, in consideration of the covenants and agreements 
herein contained, the said parties have agreed, and do hereby agree 
as follows: 

The producer agrees to consign or to have consigned to the com¬ 
pany not less than 60 gallons, and not more than 90 gallons milk, 
unless mutually agreed otherwise, each and eefery day during the 
duration of this contract, in condition suitable for sale in the City 
of Washington and in compliance with with all rjules and regulations 
governing the production and handling of mjilk for sale in the 
City of Washington. 

The company agrees to take all milk produced in compliance 
with the terms of this contract and to pay for same at the rate of 
f $2.53 per hundred pounds 1 . * r U, ... * //1V 

[ 21.8 cents per gallon j [ » \ / 

percent urn butterfat, by weight, it being mutuajllv understood that 
the weight of one gallon of milk is to be 8.6 pourids. 

Butterfat differential of five (5) cents per 0.1 per cent (per 
point) per one hundred (100) pounds will be !added for all milk 
testing above four (4) percentum by weight, anil five (5) cents will 
be deducted for all milk testing below four (|4) percentum, this 
premium to increase to seven (7) cents for all tests above four and 
two-tenths (4.2) percentum. 

Premium on barn score, as scored by Department of Health, of 
the City of Washington, to be 1 cent per gallojn for a score of 98 
or better, and penalty of 1 cent per gallon for any score below 
95. It is mutually understood that the stipulations of the para¬ 
graph will be rigidly adhered to. 

Inasmuch as the company agrees to take all milk produced within 
the above stipulated volume limits and at the above stipulated guar¬ 
anteed flat price, with no second or third clasd and no surplus to 
be declared, it is necessary that an equitable working agreement be 
tween the producer and the company be provided in this contract 
for mutual protection in case of a general price reduction by Wash¬ 
ington milk distributors, if any. It is, therefore, provided that a 
differential of 1 (one) cent per quart shall go into effect if and 
when the general retail price of milk has beeh reduced a full 2 
(two) cents per quart by Washington distributors; and, further¬ 
more, that this same ratio shall apply for each successive 2 (two) 
cents per quart reduction, if any, made in the general home de¬ 
livery retail price by the Washington distributors. Any adjustment 
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38 i made under the terms of this paragraph will be autmotically 
i eliminated as the price advances, the same ratio to apply. 
It is understood that tlie present general home delivery retail price 
of milk in Washington is 13 (thirteen) cents per quart, and that 
not adjustments will be made on the producers price unless the 
general retail price is lowered to 11 (eleven) cents per quart. While 
the Company does not expect any price reduction by the Washington, 
distributors it deems the provisions set out in this paragraph as 
necessary for the protection of both the Company and the producers. 

This contract shall be for one year from date and shall auto¬ 
matically renew itself from year to year in the absence of thirty 
days written notice by either party prior to expiration date of same. 

Payment for milk delivered is to be made by the company twice 
each month, fifteen (15) days being the time required by the com¬ 
pany as necessary time between receipt of milk and date of payment. 
Milk delivered between 1-15 of month will be paid for on 1st day 
of following month, and milk delivered between 15th and last day 
will be paid for on the 16th of following month. 

In iwitness whereof, the parties have hereunto subscribed their 
names and affixed their seals, this 1st day of September 1936. 

Highland Farms Dairy. Inc.. 

By C. Y. Stepijems. 

[sEj\L.] J. B. Runkles, Producer. 

Permit No. 6402. 

Witness C. V. Dye. 


39 District Court of the United States for the District of Columbia 

Holding an Equity Court 
Equity No. 62521 

Joseph H. Ganley. et ai... plaintiffs 

vs. 

Henry A. Wallace. Secretary of Agriculture of tiie United 

States, defendant 

i Plaintiffs’ Exhibit No. 12 

0-11 

i United States Department of Agriculture 

Agricultural Adjustment Administration 
Washington, D. C. 

Order series—order No. 11. (Issued by the Secretary of Agri¬ 
culture Sept. IT, 1936.) (Effective 12:01 a. m., E. S. T., Sept. 21, 
1936.) ’ 

Order Regulating the Handling of Milk in the District of Columbia 
i Marketing Area 

Whereas, by section 8b of Title I of the Agricultural Adjustment 
Act, approved May 12, 1933, as amended, hereinafter called the Act, 
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the Secretary of Agriculture, hereinafter called ithe Secretary, is em¬ 
powered, after due notice and opportunity for Rearing, to enter into 
marketing agreements with processors, producer^, associations of pro¬ 
ducers, and others engaged in such handling of any agricultural 
commodity or product thereof as is in the current of interstate or 
foreign commerce, or which directly burdens, obstructs, or affects 
interstate or foreign commerce in such commodity or product thereof; 
and 

Whereas, by section Sc (1) of the Act the Secretary is empowered 
to issue orders applicable to processors, assocaticjns of producers, and 
others engaged in the handling of any agricultural commodity or 
product thereof specified in subsection (2) of section 3c, such orders 
to regulate only such handling of such agricultural commodity or 
product thereof as is in the current of interstate ^>r foreign commerce, 
or which directly burdens, obstructs, or affects interstate or foreign 
commerce in such commodity or product thereof i; and 

Whereas, the Secretary, having reason to believe that the issuance 
of a marketing agreement and order with respect to the handling of 
milk in the District of Columbia Marketing Area would tend to 
effectuate tin* declared policy to establish and maintain such market¬ 
ing conditions in the handling of milk in the aforesaid area as 
would reestablish prices of milk to producers bf milk in said area 
at a level that would give such milk a purchasing power with respect 
to articles that such producers buy equivalent to the purchasing 
power of milk in the base period. August 1924--July 1929, gave, on 
the 2nd day of July 1936, notice of a hearing* which was held on 
the 20th dav of July 1936 at Washington in the District of Columbia, 
on a proposed marketing agreement and a proposed order regulating 
the handling of milk in the District of Columbia Marketing Area, 
at which time and place all interested partijes were afforded an 
opportunity to he heard on the proposed marketing agreement and 
the proposed order: and 

Whereas, the Secretary has found and proclaimed the period 
August 1924-July 1929 to be the base period to be used in connec¬ 
tion with ascertaining the purchasing power of milk handled in the 
District of Columbia Marketing Area; and 

40 Whereas, after said hearing and after the tentative approval 
by the Secretary of a marketing agreement on the 25th day of 
August 1936, handlers of more than 50 per centum of the volume of 
milk, covered by this order, which is marketed within the District of 
Columbia Marketing Area, refused or failed to sign such marketing 
agreement: and 


Whereas, the Secretary determined, on the 16th day of September 
1936, said determination being approved bv the President of the 
United States on the 16th day of September 1936, that said refusal or 
failure tends to prevent the effectuation of the declared policy to 
establish and maintain such marketing conditions in the handling of 
milk in the aforesaid area as would reestablish prices of milk to 
producers of milk in said area at a level that \tould give such milk 
a purchasing power with respect to articles that such producers buy 
equivalent to the purchasing power of such milk in the base period, 
August 1924-July 1929, and that the issuance of this order is the 
only practical means, pursuant to such policy, of advancing the 
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interests of producei*s of milk in said area and is approved or fa¬ 
vored bv over 84 percent of the producers who. during the month of 
Julv 1936, said month being determined bv the Secretarv to be a 
representative period, have been engaged in the production of milk 
for sale in the District of Columbia Marketing Area; and 

Whereas, the Secretary finds, upon the evidence introduced at 
the said hearing: 

1. That the total volume of milk, the handling of which is covered 
by this order, is in the current of interstate commerce, or affects 
interstate commerce in milk and its products; 

2. That at the time of said hearing and for a protracted period 
prior thereto, a disparity existed between the prices of milk and the 
prices of commodities bought by farmers so that the purchasing 
power of milk for such commodities was below the purchasing power 
of milk for such commodities during the base period, and that the 
payment of the minimum prices with the differentials and premiums 
applicable thereto, set forth in this order, will tend to correct said 
disparity: 

3. That the classification of milk into two classes follows a custom 
of long-standing in the market and is a valid economic procedure; 

4. That the determination of uniform prices to producers and the 
payment of such prices through a market-wide equalization pool 
founded upon a base rating plan is a fair and reasonable method of 
distributing to producers the proceeds of sales to handlers: and that 
the method of calculating the bases of all producers is a fair and 
reasonable method: 

5. That the District of Columbia Marketing area, as defined in 
this order, is the natural marketing area within which handlers 
distribute the aforesaid milk: 

6. That the Market Administrator is a proper agency to admin¬ 
ister this order and that the powers granted to. and duties specified 
for. such Market Administrator in this order are necessary for the 
administration of this order; 

7. That a pro rata assessment on handlers at the rate of not to ex¬ 
ceed 2 cents per hundredweight of Class I milk handled, will provide 

funds necessary for the proper administration of this order; 
41 8. That the reports required of handlers by this order are 

reasonably necessary for the proper administration of this 

order: 

9. That this order regulates the handling of milk in the same 
manner as, and is applicable only to handlers specified in the 
marketing agreement mentioned above, upon which a hearing has 
been held: 

10. That the issuance of this order and all of the terms and con¬ 
ditions hereof will tend to effectuate the declared policy to establish 
and maintain such marketing conditions in the handling of milk 
in the aforesaid as will reestablish prices of milk to producers of 
milk in said area at a level that will give such milk a purchasing 
power with respect to articles that such producers buy equivalent to 
the purchasing power of milk in the base period, August 1924-Julv 
1929: 

Xow. therefore, the Secretary of Agriculture, pursuant to the 
authoritv vested in him bv the Act. herebv orders that such handling 
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of milk in the District of Columbia Marketing Area as is in the 
current of interstate or foreign commerce, or which directly burdens, 
obstructs, or affects interstate or foreign commjerce shall, from the 
effective date hereof, be in conformity to, and jin compliance with, 
the following terms and conditions: 

Article I—Definitions 

Section 1. Terms.—The following terms shall! have the following 
meanings: 

1. “District of* Columbia Marketing Area”, hereinafter called the 
Marketing Area, means the territory within thje boundary lines of 
the District of Columbia. 

2. “Person** means any individual, partnership, corporation, asso¬ 
ciation. and any other business unit. 

3. “Producer" means any person, irrespective of whether any such 
person is also a handler, who produces milk in Uniformity with the 
health requirements applicable for milk to be sj>ld for consumption 
as milk in the Marketing Area. 

4. “Handler" means any person, irrespective Of whether such per¬ 
son is a producer or an association of producers, wherever located 
or operating, who engages in such handling of| milk which is sold 
as milk or cream in the Marketing Area as is in jthe current of inter¬ 
state or foreign commerce or which directly burdens, obstructs, or 
affects interstate or foreign commerce in milk and its products. 

5. “Market Administrator” means the person designated pursuant 
to article II as the agency for the administration hereof. 

(>. “Delivery period” means the current marketing period from the 
1st to, and including, the last day of each montjh. 

7. “Base” means the quantity of milk calculated for each producer 
pursuant to section 4 of article VI. 

| 

Article II—Market Administrator 


Section I. Selection, Removal, and Bond.—The Market Adminis¬ 
trator shall be selected by the Secretary and shall be subject to re¬ 
moval by him at any time. The Market Administrator shall, within 
45 days following the date upon which| he enters upon his 
42 duties, execute and deliver to the Secretary a bond, condi¬ 
tioned upon the faithful performance of his duties, in an 
amount and with surety thereon satisfactory t<j> the Secretary. 

Sec. 2. Compensation.—The Market Administrator shall be en¬ 
titled to such reasonable compensation as may be determined by the 
Secretary. 

Sec. 3. Powers.—The Market Adminis! 

1. To administer the terms and provisi 

2. To receive, investigate, and report to the Secretary complaints 
of violations of the terms and provisions hereof! 

Sec. 4. Duties.—The Market Administrator,! in addition to the 
duties hereinafter described, shall: 

1. Keep such books and records as will cleaijly reflect the trans¬ 
actions provided for herein; 

2. Submit his books and records to examination by the Secretary 
at am* and all times: 


:rator (shall have power: 
ons hereof; and 
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3. Furnish such information and such verified reports as the 
Secretary may request; 

4. Obtain a bond with reasonable security thereon covering: each 
employee who handles funds entrusted to the Market Administrator; 

5. Employ and fix the compensation of such persons as may be 
necessary to enable him to administer the terms and provisions 
hereof; 

G. Publicly disclose to handlers and producers, unless otherwise 
directed by the Secretary, the name of any person who, within 15 
days after the date upon which he is required to perform such acts, 
has not (a) made reports pursuant to article V or (b) made pay¬ 
ments pursuant to article VII: and 

7. Pay, out of tlie funds provided by article VIII (a) the cost 
of his bond and of the bonds of such of his employees as handle 
funds entrusted to the Market Administrator, (b) his own compen¬ 
sation, and (c) ail other expenses which will necessarily be incurred 
by him for tin* maintenance and functioning: of bis office and the 
perf< nuance of his duties. 

Sec. 5. Responsibility.—The Market Administrator, in his capacity 
as such, shall not he held responsible in any way whatsoever to any 
handler or any other person for errors in judgment, for mistakes, 
or for other acts either of commission or omission, except for his own 
willful misfeasance, malfeasance, or dishonestv. 


Article III—Classification of Milk 

Section 1. Class I Milk.—All milk or cream received by each 
handler from producers or an association of producers shall be 
('lass I milk except that milk which is handled so as to be classified ! 
in Class II pursuant to section 2 of this article. 

Sec. 2. Class II Milk.—Any milk or cream received by any handler 
from producers which is sold to the Maryland-Virginia Milk Pro¬ 
ducers* Association or to a person who is a manufacturer of ice 
cream which is sold at wholesale shall he Class II milk; provided that 
such handler has given the Market Administrator reasonable oppor¬ 
tunity to inspect such milk or cream prior to such sale and presents 
1 on or before the date for filing reports, pursuant to section 1 
43 of article V, a sworn invoice of such sale in form as pre¬ 
scribed by the Market Administrator. 

Sec. 3. Cream Equivalent.—Whenever necessary for the purpose 1 
of reports, classification, prices, and payments herein set forth, 
cream received from producers shall be considered as its equivalent 
of milk containing 4.0 percent butterfat. 


Article IV—Minimum Prices 

Section 1. Class I Prices to Associations of Producers.—Each 
handler shall pay to any association of producers for Class I milk 
purchased at such handler's plant from such association of pro¬ 
ducers not less than $2.8*2 per hundredweight and. in addition, shall 
pay to such association the net amount of premiums and differen¬ 
tials, set forth in sections 3, 4. 5. and 6 of article VII, applicable to 
each producer who is a member of such association. 
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Sec. 2. Class I Prices to Producers.—Each handler shall pay pro¬ 
ducers in the manner set forth in article Vll for Class I milk 
delivered to such handler’s plant not less than $2.82 per hundred¬ 
weight. 

Sec. 3. Class II Prices to Producers.—Each handler shall pay pro¬ 
ducers in the manner set forth in article VII for Class II milk the 
amount received by such handler for such milk or cream, as shown 
by the sworn invoices presented to the Market Administrator pur¬ 
suant to section 2 of article III; provided, that the amount paid 
shall not be less than the equivalent of the standing offer, of the 
Maryland-Virginia Milk Producers’ Association to buy milk or cream 
for sale to manufacturers of ice cream sold jat wholesale, on file 
with the Market Administrator on the date of such invoice. 


Article V—Reports of Handlers 

Section 1. Periodic Reports.—On or before the 5th day after the 
end of each delivery period each handler shall,j with respect to milk 
or cream which was. during such delivery period, (a) received from 
producers, (b) received from handlers, and (<[•) produced by such 
handler, report to the Market Administrator ini the detail and form 
prescribed by him as follows: 

1. The receipts at each plant from producers who are not handlers 
and the quantity of such receipts which represents the total of all 
milk delivered by producers in excess of their respective bases; 

2. The receipts of each plant from any oth^r handler, including 
any handler who is also a producer; 

3. The quantity, if any, produced by such handler; and 

4. The respective quantities of milk which wjere sold, distributed, 
or used, including sales to other handlers, as milk, cream, and other 
products. 

Sec. 2. Reports as to Producers.—Each handler shall report to the 
Market Administrator: 

1. Within 10 days after the Market Administrator’s request, with 
respect to any producer for whom such information is not in the files 
of the Market Administrator, and with respect to a period or periods 
of time designated by the Market Administrator, (a) the name and 

address, (b) the total pounds of milk delivered, (c) the aver- 
44 age butterfat test of milk delivered. and| (d) the number of 
days upon which deliveries were made; ajacl 

2. As soon as possible after first receiving jnilk from any pro¬ 
ducer, (a) the name and address of such producer, (b) the date 
upon which such milk was first received, and (c) the plant at which 
such producer delivered milk. 

Sec. 3. Reports of Payments to Producers.—KEach handler shall 
submit to the Market Administrator, on or before the 15th day after 
the end of each delivery period, his producer payroll for such de¬ 
livery period which shall show for each produce^ (a) the net amount 
of such producer’s payment with the prices, premiums, deductions, 
and charges involved, (b) the total delivery of milk with the average 
butterfat test thereof, and (c) the portion of puch delivery which 
was in excess of the base of such producer. 
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Sec. 4. Verification of Reports.—In order that the Market Admin¬ 
istrator may submit verified reports to the Secretary pursuant to 
paragraph 3 of section 4 of article II. each handler shall permit the 
Market Administrator or his agent, during the usual hours of busi¬ 
ness, to (a) verify the information contained in reports submitted in 
accordance with this article and (b) weigh milk delivered by each 
producer and sample and test milk for butterfat. 


Article VI—Determination of Uniform Prices to Producers 


Section 1. Computation of Value of Milk for Each Handler.—For 
each delivery period the Market Administrator shall compute the 
value of milk received from producers by each handler by (a) multi¬ 
plying the quantity of such milk in Class I by the price set forth in 
section 2 of article IV and (b) adding thereto the value of Class II 
milk handled by such handler, if any. 

Sec. 2. Computation and Announcement of Uniform Prices.—The 
Market Administrator shall compute and announce the uniform 
prices to be paid producers per hundredweight of milk delivered 
during each delivery period as follows: 

1. Combine into one total the respective values of milk, computed 
pursuant to section 1 of this article, for each handler who made the 
reports prescribed by article V and who made the payments pre¬ 
scribed by article VIII for milk received during the previous delivery 
period; 

2. Subtract the total sum due producers pursuant to paragraph 1 
of section 1 of article VII: 

3. Divide In the total quantity of milk which is in excess of the 
bases of producers and which is included in these computations; 

4. Subtract not less than 2 cents nor more than 3 cents per hun¬ 
dredweight of milk for the purpose of retaining a cash balance in 
connection with the payments set forth in paragraph 4 of section 1 
of article VII; 

5. Add an amount per hundredweight of milk which will prorate 
any cash balance available pursuant to section 3 of this article; and 

6. On or before the 8th day after the end of each delivery period, 
notify all handlers, and make public announcement, of such of these 
computations as do not disclose information confidential pursuant to 

the act. and of the uniform price per hundredweight, which is 
45 the result of these computations, to be paid producers for milk 
i delivered in excess of their respective bases. 

Sec. 3. Proration of Cash Balance.—For each delivery period the 
Market Administrator shall prorate, by an appropriate addition 
pursuant to section 2 of this article, the cash balance, if any. in his 
hands from payments made by handlers, during the next preceding 
delivery period, to meet obligations arising out of paragraph 4 of 
section 1 of article VII. 

Sec. 4. Base Rating.—The base of each producer shall be a quan¬ 
tity of milk for each delivery period calculated in the following 
manner: Multiply the figure effective pursuant to section f> of this 
article by the number of days on which such producer delivered 
milk during such delivery period, and take such a percentage of the 
result as will make, for such delivery period, the total of all milk 
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delivered by producers not in excess of their respective bases approxi¬ 
mately equal to 75 percent of Class I milk. j 

Sec. 5. Determination for Base Rating.—Foi[ the purpose of cal¬ 
culating, pursuant to section 4 of this article, tike bases of producers 
who are not also handlers, the market Administrator shall determine 
a figure with respect to deliveries of milk in bulk to handlers by 
each producer, as reported by handlers pursuant to sections 2 and 3 
of article V, as follows: j 

1. Effective from the effective date hereof up to and including 
December 31, 1936, that figure which is 75 percent of such producer's 
average deliveries per day during the months of October, November, 
and December of 1935. 

2. The figure effective during each calendar! year after 1936 for 
each producer shall be determined by the Market Administrator with 
respect to deliveries of milk during October, November, and Decem¬ 
ber of the next preceding calendar year in the following maimer: 

(a) In the case of any producer whose average delivery per day 

was, during said months, less than 125 percept of the figure then 
effective for such producer, take 80 percent of shell average delivery 
per day; j 

(b) In the case of any producer whose average delivery per day 
was. during said months, not less than 125 percent nor more than 
133% percent of the figure then effective for such producer, take 
the figure then effective: and 

(c) In the case of any producer whose average delivery per day 
was, during said months, more that 133% percent of the figure then 
effective for said producer, take the figure effective and add thereto 
the same percentage of such producer's average delivery per day in 
excess of 133% percent of such figure as the percentage derived from 
dividing the quantity, if any. by which 75 percent of the average 
daily Class I milk during said months exceeds tike total of the figures 
determined under (a) and (b) of this paragraph added to the re¬ 
spective figures effective for such producers, by the total average 
delivery per day of such producers in excess of |133% percent of the 
respective figures effective for such producers, j 

3. In the case of any producer for whom handlers have not re¬ 
ported, pursuant to sections 2 and 3 of article V, deliveries of milk 
during October, November, and December of the preceding calendar 

year, that figure shall be effective for each of the first three 
46 delivery periods during which deliveries! are reported which 
is the same percentage of his average jlelivery per day as 
that percentage of the total milk delivered during such delivery 
period by all other producers not in excess of their respective bases, 
and, thereafter until the end of the then current calendar year, that 
figure shall be effective which is such producer’s average delivery 
per day not in excess of his base during such thk’ee delivery periods. 

4. In the case of any producer to whom handlers are required to 
make payment for all milk delivered pursuant] to paragraph 3 of 
section 1 of article VII. that figure shall bej effective from the 
end of the period of time during which payments are so required 
until the end of the then current calendar year, which is the per¬ 
centage of such producer's average delivery pejr day calculated by 
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dividing the total deliveries of all other producers not in excess of 
their respective bases by the total deliveries of all other producers 
during the period of time when handlers are required to make 
pavment to such producer pursuant to paragraph 3 of section 1 of 
article VII. 

Article VII—Pavments for Milk 


Section 1. Time and Method of Payment.—On or before the 15th 
day after the end of each delivery period each handler shall make 
payment for the total value of milk received from producers during 
such delivery period, computed according to section 1 of article VI, 
subject to the differentials set forth in sections 3. 4. 5. and G of this 
article, as follows: 

1. To producers, at £3.02 per hundredweight for that quantity of 
milk delivered by each producer not in excess of the base of such 
producer. 

2. To producers, at the uniform price per hundredweight, com¬ 
puted, pursuant to section 2 of article VI, for that quantity of milk 
delivered by each producer in excess of his base. 

3. To each producer who did not regularly sell milk for a period 
of 30 days prior to the effective date hereof to a handler or to 
persons within the Marketing Area, at tlve price computed pursuant 
to section 2 of article VI for all milk delivered by such producer 
during the period beginning with the first regular delivery of such 
producer and continuing until the end of two full calendar months 
following the first dav of the next succeeding calendar month. 

4. To producers, through the Market Administrator, by paying to 

or receiving from the Market Administrator, as the case may be, the 

amount by which the sums due producers pursuant to paragraphs 1, 

2. and 3 of this section are less than, or exceed, the value of milk 

computed for such handler pursuant to section 1 of article VI as 

shown in a statement rendered bv the Market Administrator on or 

• 

before the 10th day after the end of such delivery period. 

See. 2. Errors in Payments.—Errors in making the payments pre¬ 
scribed in this article shall be corrected not later than the date for 


making payments next following the determination of such errors. 

Sec. 3. Butterfat Differential.—If any producer has delivered to 
any handler during any delivery period milk having an average but¬ 
terfat content other than 4.0 percent, such handler shall pay to each 
producer, for each one-tenth of 1 percent of average butterfat 
47 content above 4 0 percent, or shall deduct, for each one-tenth of 
one percent of average butterfat content below 4.0 percent. G 
cents per hundredweight. 

Seel 4. Premiums.—Each handler shall add to the payments for 
milk delivered by each producer not in excess of the base of such 
producer, required by section 1 of this article, a premium payment 
with respect to the score recorded by the Health Department of the 
District of Columbia at the end of each delivery period, or if more 
than one score has been recorded, during any delivery period, the 
average of the scores recorded, in accordance with the following 
schedule: 
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! 


Score for equipment and methods: 

Below 80_ i- 

80-84.9_f 

85-8 9.9_t 

90-94.9_L 

95-97.9_f 

9S or over with cattle score of 99-j. 


Premium4 per 
'Hundredweight 

No premium. 
12 cents. 

17 cents. 

23 cents. 

35 cents. 

46 cents. 


Sec. 5. Country Station and Transportation Differential.—If any 
handler has received milk, during: any delivery period, from any 
producer at a plant located more than 35 miles from the Marketing 
Area, such handler may, in making payments to such producers, 
deduct an amount not greater than 25 cents per hundredweight of 
milk delivered plus 2 cents per hundredweight! for each 10 miles of 
airline distance of such plant from the Marketing Area over 50 
miles but not over 100 miles and 1 cent for each 10 miles over 100 


miles. 

Sec. C. Cream Differential.—If any handler 
the form of cream from any producer, during 
such handler shall, in making payments to suclj 
amount equivalent to 614 cents per pound 
cream received from such producer. 


bn 


has received milk in 
any delivery period, 
producer, deduct an 
tterfat contained in 


Article VIII—Expense of Administration 

Section 1. Payments by Handlers.—As his pro rata share of the 
expense of the administration hereof, each handler who is not an 
association of producers, shall, on or before tlje 15th day after the 
end of each delivery period, pay to the Market Administrator a sum 
not exceeding 2 cents per hundredweight with 'respect to all Class I 
milk purchased by him during such delivery pefriod from producers, 
or an association of producers, or produced by liim, the exact amount 
to be determined by the Market Administrator subject to review by 
the Secretary. 

Sec. 2. Suits by Market Administrator.—TJie Market Adminis¬ 
trator mav maintain a suit in his own name against any handler for 
the collection of such handlers pro rata share of expense set forth 
in this article. 


Article IX—Effective Time, Suspension, ijind Termination 

i 

Section 1. Effective Time.—The provisions hereof, or any amend¬ 
ment hereto, shall become effective at such time las the Secretary mav 
declare and shall continue in force until suspended or terminated, 
pursuant to section 2 of this article. 

48 Sec. 2. Suspension and Termination.—Any or all provisions 
hereof or any amendment hereto shall be suspended or termi¬ 
nated as to any or all handlers after such reasonable notice as the 
Secretary mav give, and shall, in any event,! terminate whenever 
the provisions of the act authorizing it cease to be in effect. 

Sec. 3. Effect.—Unless otherwise provided bvj the Secretary in the 
notice of amendment, suspension, or termination of any or all provi¬ 
sions hereof, the amendment, suspension, or termination shall not 
(a) affect, waive, or terminate any right, duty,i obligation, or liabil- 
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ity which shall have arisen or may thereafter arise in connection with 
any provisions hereof, (b) release or waive any violation hereof oc¬ 
curring prior to the effective date of such amendment, suspension, or 
termination, or (c) affect, or impair, any right or remedies of the 
Secretary, or of any other person, with respect to any such violation. 

Sec. 4." Continuing Power and Duty.—If, upon the suspension or 
termination of any or all provisions hereof, there are any obligations 
arising hereunder, the final accrual or ascertainment of which re- 
quiries further acts by any handler, by the Market Administrator, or 
by any other person, the power and duty to perform such further 
acts shall continue notwithstanding such suspension or termination; 
provided, that any such acts required to be performed by the Market 
Administrator shall, if the Secretary so directs, be performed by such 
other person, persons, or agency as the Secretary may designate. 

The Market Administrator, or such other person as the Secretary 
may designate, (a) shall continue in such capacity until discharged 
by the Secretary, (b) from time to time account for all receipts and 
disbursements and deliver all funds or property on hand, together 
with the books and records of the Market Administrator, or such 
person, to such person as the Secretary shall direct, and (c) if so 
directed by the Secretary, execute such assignments or other instru¬ 
ments necessary or appropriate to vest in such person full title to all 
funds, property, and claims vested in the Market Administrator or 
such person pursuant hereto. 

Sec. 5. Liquidation after Suspension or Termination.—Upon the 
suspension or termination hereof the Market Administrator, or such 
person as the Secretary may designate, shall liquidate the business 
of the Market Administrator's office and dispose of all funds and 
property then in his possession or under his control, together with 
claims for any funds which are unpaid and owing at the time of 
such suspension or termination. Any funds collected pursuant to 
the provisions hereof over and above the amounts necessary to meet 
outstanding obligations and the expenses necessarily incurred by the 
Market Administrator or such person in liquidating and distributing 
such funds shall be distributed to the contributing handlers and 
producers in an equitable manner. 


Article X—Liabilitv 


Section 1. Handlers.—The liabilitv of the handlers hereunder is 
several and not joint and no handler shall be liable for the default 
of anv other handler. 

49 Article XI—Agents 


Section 1. Agents.—The Secretarv mav, bv a designation in 
writing, name any person (not a handler) including any officer or 
employee of the Government, or name any bureau or division in the 
Department of Agriculture, to act as his agent or representative in 
connection with any of the provisions of this agreement. 

Now, therefore, H. A. Wallace, Secretary of Agriculture, acting 
under the provisions of the Agricultural Adjustment Act. as amended, 
for the purposes and within the limitations therein contained, and 
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not otherwise, does hereby execute this Order in duplicate under 
his hand and the official seal of the Department of Agriculture, in 
the city of Washington, District of Columbiaj on this 17th day of 
September 1936, and, pursuant to the provisions hereof, declares 
this order to be effective on and after 12:01 aj m., eastern standard 
time, September 21, 1936. 

H. A. Wallace, 

Secretary of Agriculture. 

50 District Court of the United States for the District of 

Columbia I 


Holding an Equity Courtf 


Equity No. 62521 


Joseph H. Ganley et al.. plaintiffs 

1 


vs. 

I 

Henry A. Wallace. Secretary of Agriculture, defendant 


Plaintiffs’ Exhibit No. l'i 

I 


Producer 

Average 
daily pro¬ 
duction 

Basic 75 
percent 

| 

! 

Average 
daily pro¬ 
duction 
August 
1936 

August 
1936 sur¬ 
plus 

amounts 

Joseph H. Ganley. 

October. 

November, 

December 

1935 

70S 

i 

I 

531 

871 

340 

Harrv C. Crum. .. 

888 

666 

986 

320 

Anna M. Davis.. 

214 

160 

470 

310 

Glen Trout. 

657 

493 

997 

504 

Harvey M. Lare. 

A/aj/. June. 
July 1935 
903 

678 

910 

232 

Frank StoulTer. 

359 

270 

820 

550 

Carl M. Thomas. 

514 

386 

813 

427 

Glen R. Crum. . 

927 

696 

1,710 

1,014 

Samuel Rosenstock and Harry Swomley, T/a Rosenstock 
& Swomley.... 

521 

1 

390 

849 

459 

Claude T. Droneburg... 

266 

189 

244 

55 

James B. Runkles... 

452 

339 

i- 

533 

194 


Note.—A bove figures are pounds of milk. 


51 Rule to show cause 

Filed September 30, 193p 

* * * * * * * 

This cause coming on to be heard upon the original petition for 
injunction filed herein, and exhibits, it is. by the Court, this 30th 
day of September 1936, 

Ordered, that the defendant, Henrv A. Wallace, as Secretary of 
Agriculture of the United States of America!, be, and he hereby is. 

C I / 7 V 7 
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ordered and directed to appear herein on the 8th day of October 
1936, at 10 oclock A. M.. and show cause, if any he has, why he 
should not l>e restrained and enjoined pendente lite from carrying 
out and enforcing the terms and provisions of that certain milk 
marketing order for the District of Columbia issued by him as such 
Secretary of Agriculture on the 17th day of September 1936. and 
effective September 21. 1936, and known as Order #11. provided, 
however, that a copy of the original petition filed herein, and a 
copy of this rule be served on the said defendant not later than the 
5th day of October 1936. 

Alfred A. Wheat, Chief Justice, 


' Marsh aVs Return 

Served a copy of the within above rule on within named Henry 
A. Wallace. Sec. of Agriculture, by serving Martin G. White, 
Solicitor, personally. September 30. 1936. 

John B. Colpoys. 

U. S. Marshal in and for the Di*t. of Columbia, 
i By James R. Hood. 

Deputy V, S'. Marshal, 


52 Affidavit of Dale I. Hunt 

Filed October 12. 1936 


District of Columbia, s * : 

Dale I. Hunt, being first duly sworn, according to law. on oath 
deposes and says: That he is now manager of the Highland Farms 
Dairy, a distributor of milk in the District of Columbia, and has 
been such manager since July 1935. when said dairy began to do 
business in said District; that he has been engaged in the dairy 
business for the last 10 years in the City of Baltimore, in the sub¬ 
urbs of Washington, and in Washington itself: that he studied at 
the University of Maryland, withdrawing therefrom in the year 
1933 after studies in dairy manufacture, chemistry and scientific 
analysis, bacteriology, marketing of milk, and dairy laboratory tech¬ 
nique: that your affiant makes this affidavit in support of the peti¬ 
tion of the plaintiffs in the above entitled cause, and the rule to 
show cause issued thereon. 

Your! affiant further says that the production of milk in the Wash¬ 
ington milk production area is seasonal, and that the greatest pro¬ 
duction ordinarily occurs in the spring of the year, and the lowest 
production occurs in the fall: that your affiant also slates that 
53 the sales of milk in the District of Columbia are seasonal, in 
that during the summer months sales sharply decrease, and no 
appreciable increase is shown until after Labor Day in the month 
of September: that the records of the Highland Farms Dairy, of 
which your affiant is in charge, show that the sales of milk for the 
first seven days of September were substantially less than the sales 
from and after said date, and until the 30th day of September. 

Your affiant further says that there is a substantial variation in 
the butterfat content of milk from time to time, altho received 
from the same herds, such variation being due to seasonal and other 
conditions which occur with some regularity. 
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Your affiant further says that he has read the affidavit filed herein 
by Clarence Y. Dye, and has examined the various figures and tables 
attached thereto, and states that the same are correct in accordance 


with the books of the Highland Farms Dairy. 

Dale I. Hunt. 


Subscribed and sworn to before me this 9th day of October 1936. 
[seal] F. B. Hoffman, 

Notary Public , D. 0. 


54 


Affidavit of James J. Ward 


Filed October 12, 1936 

* * * * * 


* * 


District of Columbia, ss : 

James J. Ward, being first duly sworn, according to law, on oath 
deposes and says: That he is Secretary of the Embassy Dairy, Inc., 
a corporation, now and for the past four years engaged in the dis¬ 
tribution of milk at wholesale and retail in the District of Columbia; 
that your affiant has been secretary of said corporation since its or¬ 
ganization, and prior to that time engaged in! the distribution of 
milk in the City of Chicago for a long time; j that your affiant is 
familiar with conditions of sale and production! of milk in and for 
the Washington area; that the Embassy Dairy aforesaid buys its 
total supply of milk from the Maryland-Virgiuia Milk Producers’ 
Association, and is one of the handlers of milb in the District of 
Columbia affected bv Order No. 11 of the Secretarv of Agriculture 
governing the Washington milk marketing area, and makes this 
affidavit in support of the petition and rule to show cause issued in 
the above entitled cause. 

Your affiant further says that the sale and production of milk in 
the District of Columbia is seasonable, and that the 
55 sales of milk in said District invariably! begin to decline in 
the latter part of the month of June, an<[l continue to be de¬ 
pressed during the summer months, up to and after Labor Day 
in September, and that sales thereafter at thej opening of schools 
in said District begins to show an appreciable increase; that pro¬ 
duction of milk in the area supplying the Washington market also 
varies in accordance with the seasons, and that! the period for the 
greatest production occurs during approximately the loth of March 
and the 15th of June, when said production is appreciably larger 
than at any other period of the year; that said production from 
the 15th of June ordinarily decreases steadily | until it reaches its 
low point in the month of November. 

That your affiant further says that there is a marked difference 
in sales in those occurring the first part of September and those 
occurring the latter part of September, in that in the former period 
the sales are low, and in the latter period they begin to appreciably 
increase, said increase being due to seasonal periods, to the return to 
the city of its residents from summer vacation^, and to the begin¬ 
ning of school, large quantities of milk being j supplied to schools 
thereafter; that the variations aforesaid in siles and production 
are substantial, and from year to year manifest themselves with 
regularity. 

Your affiant further says that the butterfat Content of milk pro¬ 
duced in the Washington production area also varies substantially, 
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there being seasons when butterfat is uniformly high, and other sea¬ 
sons when it is low, depending: upon the weather and other condi¬ 
tions. but that the regularity of such changes is not as pronounced as 
in the case of change in sales and production. 

James J. Ward. 

Subscribed and sworn to before me this 9th day of October 1936. 

[seal] . y B._ M. Grant. Notary Public , 1). C . 

*/, * " 

56 Affidavit of Clarence T\ Dye 

Filed October 12. 1936 

******* 


District of Columbia, ,v.v : 


Clarence V. Dye. being duly sworn, according to law, on oath 
deposes and says: That he is a broker of milk, purchasing the same 
from dairy farmers in Maryland and Virginia for delivery to the 
Highland Farms Dairy, a distributor of milk in said District; that 
he makes this affidavit in support of the petition filed in the above 
entitled cause, and the rule to show cause issued thereon, and also 


make this affidavit in answer to that certain affidavit of Richard D. 


Aplin filed in the above entitled cause on behalf of the defendant on 
the 8th day of October 1936, and that he has read said affidavit. 

That your affiant, for a period of two years, was supervisor of 
Dairy Cow Testing Association of Fort Wayne and DeKalb Coun¬ 
ties, in the State of Indiana; that thereafter for a period of one year 
your affiant was in charge of buying and field control for the 
Schlosser Brothers Creamery Company of Indiana; that while 
attending college, during vacation time, your affiant, for two sum¬ 
mers, engaged in the production of certified milk on the Brookhill 
Certified Farms in Waukesha County, in the State of Wisconsin; 
that for two years immediately preceding your affianCs coming to 
Washington, he engaged in dairy farming in the State of Indiana; 
that your affiant came to Washington in the year 1935 and immedi¬ 
ately became associated with the Highland Farms Dairy, doing all of 
the preliminary and necessary work incident to preparations 
57 for opening said dairy, which work included the installing of 
machinery, making the necessary arrangements for milk sup¬ 
ply, and all other and necessary work incident thereto; that on 
August 1, 1935, your affiant became a broker of milk, supplying the 
Highland Farms Dairy with its entire milk supply, as hereinafter 
appears, and also engaged, from November 1. 1935, until now. in the 
truckage of milk and dairy products. 

Your affiant says that he negotiated all of the contracts of the 
plaintiffs in the above entitled cause, and is thoroughly familiar with 
the same; that he also hauls the milk of said plaintiffs from their 
several farms to the Highland Farms Dairy in the District of Colum¬ 
bia, and knows that the allowance of 25c a cwt. of milk, which was 


used by the said Aplin in his said affidavit as hauling charge, is 
not a proper allowance for the same, but that the prices charged bv 
your affiant for the hauling of said milk are as follows: Joseph 
Ganiev, Harry C. Crum, Anna M. Davis. Glen Crum and C. T. 


Droneburg, 33C per cwt.; Glenn Trout. Harvey M. Lare, Frank M. 
Stauffer, Carl M. Thomas, and Rosenstock & S*womley, 30c per cwt., 
and James B. Runkles, 25^ per cwt.; that your affiant further says 
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that the calculations made by the said Richard D. Aplin in his affi¬ 
davit aforesaid are based upon 4% milk, whereas, during the past 
nine months there have been comparatively f0w instances, insofar 
as the plaintiffs are concerned, where their average butterfat test for 
any month was 4%. and that there being a difference in the butter- 
fat differential between that paid by the Highland Farms Dairy to 
the plaintiffs, and that provided to be paid in Order No. 11 of the 
Secretary of Agriculture involved herein, it is |not correct to assume 
that milk above and below 4% will yield to the plaintiffs the 
58 same price as that provided in the order!aforesaid, in that the 
contracts of the plaintiffs provided for tlje deduction of 50 per 
cwt. per joint of fat below 4%. whereas the order provides for the 
deduction of 00 per cwt. in the same situation, and that in most cases 
during the past nine months, the butterfat content of the milk of the 
plaintiffs has consistently been below 4%, as appears by the annexed 
table of butterfat ratings of the milk of all of the plaintiffs shipped 
during the last nine months, said table being prayed to be read and 
considered as a part of this affidavit, the samp as though fully set 
forth herein; that said table shows two butterfat tests per month 
because the contracts of the plaintiffs provided for payments twice 
a month for their milk, and the payments are based upon these tests. 

Your affiant further says that the figures set! forth in the affidavit 
of Richard D. Aplin, as aforesaid, cannot be used as the basis for 
calculations for payments to the plaintiffs under the order aforesaid, 
in that said figures are based upon a barn score premium of 95 to 98, 
whereas the barn scores of the plaintiffs are jnot confined to these 



provide Tor a ainerenuai oi ic per 
the order aforesaid providing no premium for!a score below 80, and 
graduated premiums from 80 to 98, so that if tjie score of any of the 
plaintiffs is 98 or over, irrespective of cattle Scores, such plaintiffs 
would be entitled to receive from the Highland Farms Dairy an 
additional 10 per gallon as a premium for suchj score, over and above 
the established prices; that so far as youjr affiant has been able 
59 to ascertain from the reading of the affidavit of the said Aplin 
as aforesaid, he does not take into consideration the additional 
10 per gallon premium, or 11.60 per cwt. to be paid to those plaintiffs 
who have such a score; that there is attached |hereto and prayed to 
be read and considered a part hereof, a table showing the barn score 
premiums of all of the plaintiffs for the last nine months, the barn 
score premiums being recorded as two in eachj month on account of 
the duo-monthly payment made by the Highland Farms 
affiant further says that the affidavit of Richard D. Aplin as afore¬ 
said. when computing the price which would be received by plaintiffs 
under the order of the Secretary of Agriclture alforesaid. uses only ten 
days as a basis for computing prices to be received by said plaintiffs 
under said order, whereas your affiant is not qualified to particularize 
with respect to differences in sales at various times of the year, your 
affiant does state that the order aforesaid contains provisions which 
cause a difference to be made in base allotments from month to 
month, depending upon the ratio of production as to sales, and your 
affiant does state, without particularizing, that he is advised that 
there are substantial seasonal variations in |sales of milk in the 
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District of Columbia, which will aiul have caused a difference in base 
allotments by those using the basic and surplus fall average plan of 
purchase; that your affiant submits herewith a true and correct 
transcript of a statement appearing in a publication known as 
‘‘Market News”, the same being the official organ of. and issued 
monthly by, the Mary land-Virginia Milk Producers* Association, 
Inc., the only so-called cooperative association of dairy farmers 
supplying milk to the Washington market, the said “Market News’* 
being No. 8 of Vol. 1, and being dated Washington, D. C., 
60 October 1, 1936, as follows: 


! “September Settlement 

“For September milk, producers will receive 26? per gallon, plus 
premiums for base deliveries, and 18? per gallon for all deliveries in 
excess of base. While the Federal Marketing Order became effective 
September 21, member producers will be paid for the entire month 
on the same basis, receiving the basic price for 88% of the 100% base.” 
That your affiant believes that the order of the Secretary of Agricul¬ 
ture aforesaid, providing for certain basic allotments to producers, 
upon which Richard D. Aplin, in his affidavit, states that the pro¬ 
ducers will be paid for deliveries from September 21. to and includ¬ 
ing September 30, approximately 100% of their basic allotments, has 
not been followed bv the said Association because of marketing con- 
ditions governed by production and sales which do not permit the 
payment of 100% base, and therefore said Association is paying for 
said period only 88% thereof; that your affiant further says that the 
said Association paid an identical price for deliveries of milk by its 
members for the month of August 1936. prior to the effective date 
of the Order of the Secretary of Agriculture. 

Clarence V. Dye. 

Subscribed and sworn to before me this 9th day of October 1936. 

[seal] F. B. Hoffman. 

Notary Public, D. C. 

61 Butt erf at test ft—7936 
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62 Farm scores—1936 


Joseph Ganley. 

Harry C. Crum. 

Anna M. Davis. 

Glen Trout. 

Harvey M. Lare. 

Carl Thomas. 

Glen Crum. 

Rosenstock & Swomley 

Claude Droneburg. 

Jas. B. Runkles. 

Frank Stauffer. 


63 


Janu¬ 

ary 

Febru¬ 

ary 

March 

April 

May 

1 - 

June 

July 

August 

Septem¬ 

ber 


95.3 

95.3 


95.0 

95.4 

95.4 

95.1 

95.1 

\ 95.3 

95.3 

95.0 


95.4 

95.4 

95.1 

95.1 

95.1 


98.1 

98.1 

98.1 

98. 1 

98.1 

98.2 

98.2 

98.2 

\ US. 1 

98.1 

98. 1 

9S. 1 

98. 1 

98.2 

98.2 

98.2 

98.2 

f 95.0 

95.0 

72.8 

72.8 

90.3 

90.3 

90.0 

90.0 

90.0 

\ 95.0 

95.0 

72.8 

72.8 

90.3 

90.3 

90.0 

90.0 

90.0 

/ None 

95.0 

95.0 

96.1 

96. 1 

96.5 

96.5 

96.0 

96.0 

\ 95.0 

95.0 

95.0 

96.1 

96.1 

j 96.5 

96.5 

96.0 

96.0 

f None 



None 

95.5 

95.4 

95.4 

95.5 

95.5 

\ None 



95.5 

95.5 

95.4 

95.4 

95.5 

95.5 

None 


J None 

98.2 

95.2 

i 95.2 

98.6 

98.3 

98.3 


N OI16 

\ 98.2 

98.2 

95.2 

98.6 

98.6 

98.3 

98.3 

j 99.0 

99.1 

99.1 

95.4 

99.2 

i 99.2 

99.2 

99.2 

99.2 

\ 99.3 

99.3 

99.1 

95.4 

99.2 

j 99.2 

99.2 

99.2 

99.2 

J 8S.0 

92.8 

92.8 

92.8 

93.7 

! 93.7 

93.0 

93.0 

93.0 

1 87.7 

87. 7 

92.8 

92.8 

93.7 

! 93.0 

93.0 

93.0 

93.0 

/ 95.0 

95.0 

95.0 

95.0 

95. 1 

i 95.1 

95.2 

95.2 

95.2 

l 95.0 

92.2 

95.0 

95.0 

95.1 

! 95. 1 

95.2 

95.2 

95.2 

1 98.4 

95.7 

95.7 

98.2 

99.8 

99.8 

99.8 

99.8 

98.0 

1 95.7 

95.7 

97.0 

OK 

99.8 

! 99.8 

99. S 

98.0 

98.0 

/ None 

98.0 

98.0 

98.0 

98.2 

! 98.2 

98.2 

98.2 

98.0 

l 98.0 

98.0 

98.0 

98.0 

98.2 

98.2 

98.2 

98.0 

98.0 


Return to rule to show cduse 


Filed October S, 1936 


* * * * * * * 


To the Honorable , the Justices of the said Court: 

Complying with the order of this Honorable Court, dated Sep¬ 
tember 30. 1936. requiring the defendant to show cause on or before 
the 8th day of October 1936, why the application for an injunction 
pendente lite herein should not be granted, conies now the defendant, 
Henry A. Wallace. Secretary of Agriculture j of the United States 
of America and makes this return to the said order to show cause 
passed upon such application. 

The defendant respectfully represents that!the plaintiffs are not 
entitled to any preliminary injunction as prayed for in the bill of 
complaint for the following reasons: 

1 . The bill of complaint and exhibits attached thereto show that 
the plaintiffs have no standing to maintain tips suit or to request or 
to obtain an injunction pendente lite as prayed for in the said bill 
of complaint. 

**a. Neither the Agricultural Adjustment Act nor the order regu¬ 
lating the handling of milk in the District of Columbia marketing 
area issued by the Secretary of Agriculture September IT, 1936, re¬ 
quires the plaintiffs or any of them to do anything or to refrain 
from doing anything. 

“b. Neither the Agricultural Adjustment Act nor the order 
64 regulating the handling of milk in thej District of Columbia 
marketing area issued by the Secretary of Agriculture Sep¬ 
tember IT, 1936. provides any penalty which may be enforced against 
the plaintiffs or anv of them bv the defendant or by any other 
person.” 

2 . The bill of complaint does not allege facts sufficient to show 
that the plaintiffs are now suffering or will suffer irreparable or 
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other injury or damage by reason of the provisions of the Agricul¬ 
tural Adjustment Act or the provisions of the order regulating the 
handling of milk in the District of Columbia marketing area issued 
by the Secretary of Agriculture September 17, 1936. 

* ; a. By the terms of the order the prices which handlers, i. e.. dis¬ 
tributors of milk, are required to pay to producers are minimum 
prices and any rights which the plaintiffs have to receive or to 
demand higher prices are not abridged or affected by any provision 
of the Act or by any provision of the order. 

u b. The bill of complaint does not allege that Highland Farms, 
the distributor which purchases the milk of plaintiffs which is dis¬ 
tributed in the District of Columbia marketing area, has indicated 
that it will comply with the order or that it will refuse to pay the 
plaintiffs a price equal to their contract price or that it will breach 
its contracts with the plaintiffs because of the order. As a matter 
of fact. Highland Farms has announced publicly and to the Market 
Administrator appointed by the Secretary of Agriculture to admin¬ 
ister the said order that it will not comply with the order and that 
it will continue to abide by its contracts with the plaintiffs. 7 ' 

3. The bill of complaint does not allege facts sufficient to show 
that the plaintiffs do not have a complete and adequate remedy at 
law for anv injurv or damage which mav result to them bv 
65 reason of the issuance and operation of the said order regu¬ 
lating the handling of milk in the District of Columbia mar¬ 
keting area and each of the plaintiffs has a complete and adequate 
remedy at law for any such injuries. 

Wherefore, the defendant prays that the application for prelimi¬ 
nary injunction be denied and that the rule to show cause be vacated 
and discharged. 

John Dickinson. 

Assistant Attorney General of the United State*, 

Leslie C. Garnett, 


yeeial A **i*tan ts 


United State* Attorney . 
John S. L. Yost. 

A. H. Feller, 
to the Attorney General . 

Solicitor* for defendant. 


Mastin G. White, 

Solicitor of the Department of Agriculture. 

Mary C. Myers. 

Chief Attorney . Department of Agriculture. 

Of Counsel. 
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Affidavit 


Filed October 12, 1936 
Equity No. 62521 

******* 

E. W. Gaumnitz, being first duly sworn, deposes and says: 

I am Chief of the Dairy Section of the Agricultural Adjustment 
Administration and have knowledge of the facts hereinafter set ' 
forth. i 
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My previous economic training and experienc‘d is as follows: 

‘‘Graduated University of Minnesota, 1921, degree of B. S., and 
subsequently received degrees of M. A. and Pit. I).; Instructor and 
Assistant Professor of Agricultural Economics!, University of Min¬ 
nesota, 1921-1925; Agricultural Economist, Dairy Production, Iowa 
State College, 1925-1928; Agricultural Economists, California State 
Department of Agriculture, 1928-1930; Agricultural Economists, 
Market Research in Dairy Products, Bureau of Agricultural Eco¬ 
nomics. U. S. Department of Agriculture, 1930-1933; Economic Ad¬ 
viser, Dairy Section, Agricultural Adjustment Administration. May 
1933 to July 1, 1935; Chief, Dairy Section, Agricultural Adjustment 
Administration, July 1, 1935, to date.” 

This affidavit is made in support of the return to the Order to 
Show Cause whv an injunction pendente life ‘should not be issued 

i J 1 

herein. 

67 The District of Columbia milk marketing area, like all 
other milk sheds, was affected by the! wide disparity that 

existed throughout the country between the pride received by farmers 
for dairy products and the price paid by farmers for commodities 
purchased during the period 1929 to 1933. In the year 1933 the price 
received by farmers for milk sold wholesale ip United States 1 2 had 
declined to a point 49.2 percent below that received in 1929. 

Such a sharp decrease in prices, combined wiith the fact that milk 
prices had not fallen to the same extent as had the prices of other 
agricultural products, caused farmers to atteihpt to maintain their 
income by producing more milk, with the result that from January 1, 
1929, to January 1, 1933, the number of cows and heifers in the 
United States increased until the number of ! cows milked in 1933 
was the highest on record. Total production bf milk in the United 
States increased from 98,782,000,000 pounds (unrevised) in 1929 
to 104.722,000.000 pounds in 1933, or approximately 6 percent. 

Despite the increase in production (and probably because of it) 
the gross income from milk produced on farms in the United States 
declined from $2,322,553,000 in 1929 to $1,202,554,000 in 1933, a 
decline of 45.6 percent. Cash income from dairy products- sold 
from farms in the United States in this same period declined from 
$1,847,235,000 to $988,880,000, or 46.5 percent. 

When one realizes that the income from dairying represents over 
one-fifth of the total agricultural income of the United States, he 
must realize the significance of this drastic; reduction of income, 
not only to dairy farmers but to all people in the country. With 
this large part of the consumers of industrial goods in serious eco¬ 
nomic distress and their demand for such goods drastically curtailed, 
the income of people in industrial centers was bound to be cur¬ 
tailed. ‘ 

68 Furthermore, the decline in the price paid by farmers for 
commodities purchased did not show the same sharp drop. 

In 1933 the index of prices paid by farmer^, including taxes and 
interest, was only 28.8 percent below that which prevailed in 1929. 
Industries generally had pretty well maintained their prices through 

1 Price paid for all milk sold as whole milk. 

2 Cash income, us distinguished from gross income, excludes the value of products con¬ 
sumed in the household on the farm where urodueed. 


I 
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curtailing production in contrast with farmers whose economy is 
such that without public assistance falling prices only tend to induce 
desperate efforts to maintain income for a time by increasing supplies. 

Farmers probably better than any other group can maintain their 
production in an attempt to maintain their income, but, with con¬ 
tinuing low prices, there soon must be a break. Farmers cannot 
continue to produce without receiving an adequate return for their 
labor. 


Income in the dairy industry especially had declined not only 
as the result of the general reduction in purchasing power of con¬ 
sumers but also because of unstabilized marketing conditions. Milk 
has peculiar characteristics which are conducive to creating un¬ 
stabilized markets. It was to provide some means of correcting these 
unstable conditions so that the returns to farmers might be increased 
that the dairy program of the Agricultural Adjustment Adminis¬ 
tration was presented, and such is still its purpose and aim. 

The amount of milk used for fluid milk and cream represents 
about 50 percent of all the milk produced by farmers in the United 
States and the income therefrom represents a considerably larger 
percentage of the total income from the sale of dairy products. One 
of the first types of dairy farmers to request aid was the fluid milk 
producer. A number of milk marketing agreements and licenses 
were issued under the Agricultural Adjustment Act, passed in 1933. 
This type of program was outlined more specifically in the Agricul¬ 
tural Adjustment Act, as amended, in 1935 and the licensing provi¬ 
sion in the original act was revised so that now marketing agreements 
and orders are issued. Over 50 marketing areas have had a Federal 
program and at the present time Federal programs are in effect in 
22 fluid milk markets, including the District of Columbia, which 
is supplied with milk coming largely from the States of 
69 Maryland and Virginia. 

The average price of milk sold wholesale in Maryland de¬ 
clined 45.4 percent during the period 1929 to 1933. While produc¬ 
tion increased in this period, cash income from milk fell 38.3 percent. 
Similarly, in Virginia the average price of milk declined 44.8 percent 
and with a larger production, cash income declined 45.9 percent. 
The average price of milk received by members of the Maryland - 
Virginia Milk Producers' Association declined from 32.49 cents per 
gallon in 1930 to 24.56 cents per gallon in 1933. The price received 
for Class I milk declined from 83.84 per hundredweight in 1930 to 
$3.07 per hundredweight in 1933. 

The price of Class I milk in this market did not decline as sharply 
as did the price of commodities purchased by farmers so that the 
farmers in the milk shed in 1933 were not in quite as serious straits 
as were farmers in other sections of the country. Put the prices 
paid farmers for milk in this milk shed have not increased as have 
the prices of other commodities and as has the price of milk in other 
markets. Recent sharp increases in the prices of feed, labor, and 
other articles that farmers buy put the farmers in the Washington 
area in the worst financial position that they have been in during 
the depression. The Maryland-Virginia Milk Producers’ Associa¬ 
tion, representing over 1.100 producers in this market and supplying 
approximately 85 percent of the milk shipped into the District of 
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Columbia, requested the Agricultural Adjustment Administration on 
June 13 for aid in the form of a milk marketing!agreement and order 
regulating the handling of milk sold in the District of Columbia. 
'Fhereafter public hearings were held, open to ^ill interested parties, 
and the Secretary of Agriculture issued Order No. 11, which con¬ 
tains his findings based upon testimony offeredj during the hearings. 

The dairy enterprise is of importance in the States of Maryland 
and Virginia as approximately 75 percent of! the farms in those 
States reported cows milked during the year 19^9, and a cash income 
from milk in 1935 amounting to over 28*4 millions of dollars. To 
the farmers supplying milk to the District of Columbia, the 

70 dairy enterprise is of extreme importuned. The average deliv¬ 
ery of milk per day per farm in this milk!shed is approximate¬ 
ly 450 pounds, which requires a substantial investment of capital and 
labor. The 1,300 dairy farmers supplying mi k to tlie District of 
Columbia, both because of the size of their investment and the un- 
usuallv stringent sanitary regulations, relv almost entirely on dairy- 
mg as their source of income. The District of Columbia is fortunate 
in that the milk supplied is not surpassed in j quality anywhere in 
the United States, if in the world. 

Milk is an excellent medium for the growth of bacteria and ex¬ 
treme care must be taken to obtain a low bacteHa count. 

Every producer shipping milk to the District! of Columbia for sale 
in fluid form must have a permit issued by the Health Department of 
the District of Columbia acting under an act of Congress. To obtain 
a permit a produced must meet rigid minimum! sanitary regulations 
covering the production and handling of his| milk. To maintain 
this high quality of milk producers must !be adequately com¬ 
pensated. With a reduction in the purchasing power of their in¬ 
come, farmers tend to relax in their vigilance and care against 
contamination of their product and cannot makd the necessary repairs 
and improvements in their equipment and farnis. A continuance of 
unstable marketing conditions in this milk shed, as was indicated at 
the time of tlu* public* hearing, would have resulted in jeopardizing 
both the quality and the quantity of milk available for the market. 

Milk for the District of Columbia is produced for the most part 
in the States of Maryland and Virginia, with a jfew producers located 
in West Virginia. Except for a very few herds owned by public 
institutions for their own use, no milk is produced within the District 
of Columbia. Hence the total volume of milk, the handling of which 
is regulated bv this Order, is produced outside of the District of 
Columbia. 

Of the total milk of the Maryland and Virginia Milk Producers’ 
Association which represented approximately 85 percent of all the 
milk on the market during the year 1935j, 58.3 percent, or 12,- 

71 751,131 gallons, were received from Virginia, 41 percent, or 
8.9G9.121 gallons, from Maryland, and 0:7 percent, or 157,235 

gallons, from West Virginia. 

Some of the handlers purchasing their milk! through the associa¬ 
tion receive milk from producers located in aljl three of the States 
and only one buys exclusively in one State. I In 1933, 583 of the 
members of the association were located in Virginia. 531 in Maryland, 
and 14 in West Virginia. 
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There is also brought into the District of Columbia some unin¬ 
spected cream produced in the Middle West, mainly in the States of 
Wisconsin and Minnesota, for use in ice cream manufacture. All the 
cream and milk in the District of Columbia not used for fluid purposes 
must compete for a market with the uninspected cream, the price of 
which is lower and, therefore, affects and is affected by the price paid 
to tiie producers regularly delivering inspected milk to the marketing 
area. 

Milk, being bulky and highly perishable, creates many marketing 
problems. Once milk is produced it must be sold within a short time 
if it is to be sold as fluid milk. Otherwise, it must be converted 
into manufactured dairy products. Because the returns from milk 
used as manufactured products are much less than those received 
from milk used as fluid milk, there is at all times strong competition 
to sell as much milk as possible as fluid milk. But. although con¬ 
sumers (lo not vary their consumption to any such extent as produc¬ 
tion varies, there is some variation and there must be some surplus 
in the market at all times to take care of these fluctuations. These 
factors, peculiar to milk, make it subject to unstable marketing condi¬ 
tions. The Order, by allowing the handler to carry the necessary 
surplus at the price at which it can be sold on the open market and 
in addition to distributing the burden of the surplus equitably among 
all producers, greatly alleviates many of the problems inherent in 
milk marketing. 


The order contains two important marketing mechanisms provided 
for in the act which are designed to establish such marketing condi¬ 
tions as will effectuate the policy of Congress. These two 
7'2 mechanisms are (1) the classifying and pricing of milk to 
handlers according to the use made of it and (2) the base¬ 
rating plan of equitably distributing among all producers the burden 
of the necessary surplus in the market. 

Careful distinction must be made between these two items. The 


two are separate and distinct and are for two separate purposes. 
T nder the classified use plan there are prices established which han¬ 
dlers shall pay for milk in accordance with the use made of the milk. 
As pointed out before, some surplus is necessarv in the market at 
all times. Handlers must sell the surplus in competition with the 
value of milk used as manufactured dairy products. Handlers can¬ 
not afford and will not pay a higher price for this milk than they 
obtain for it. I lie plan is not a new one and has existed for many 
years in many markets. Kvon before any formal classified use plan 
existed, handlers estimated how much of the milk received would 
be sold as fluid milk and how much would be manufactured, and 
thus determined what price to pay producers on the estimate. The 
formal classified use plan eliminates these estimates and introduces 
in their stead the actual figures on utilization. 

Two classes of milk are provided in the Order for the District 
of Columbia. Class I milk includes all milk which a handler accepts 
from producers and does not sell either to a manufacturer of ice 
cream sold wholesale or to tin* Maryland and Virginia Milk Producers’ 
Association. Class II milk is all milk received from producers which 
is sold to a manufacturer of ice cream, sold wholesale, or to the Mary¬ 
land and Virginia Milk Pi •oducers' Association. 
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I 

This particular classification of milk has existed in the market 
since February 1, 1935, with respect to all milk sold to handlers by 
the Maryland and Virginia Milk Producers' Association, and some 
formal type of use classification has existed i;n the market since 
March 1924. j 

Handlers, in order to insure themselves and their customers against 
a possible shortage of inspected milk, must carry some surplus above 
what is actually used as fluid milk and cream. This surplus milk 
must be used in manufactured products for which uninspected milk 
or cream could be purchased on the open market at a much lower 
price. # | 

73 In the market there is at all times aj ready demand for 
such excess milk bv wholesale manufacturers of ice cream. 

%/ I 

The association, since February 1, 1935, has taken the responsibility 
of disposal of surplus milk delivered by its members. The associa¬ 
tion now will accept any milk on the market j not needed by any 
handlers for fluid use. Handlers thus are relieved of the expense, 
risk, and trouble of the surplus milk needed on the market but 
which cannot be sold as fluid milk and cream, j Producers, on the 
other hand, receive the full value of the surplhs milk because the 
handlers must account to producers for the fullj value of the cream 
from the milk so disposed of. To insure thatj producers will get 
the full value of this surplus milk, the Order provides that in no 
case will a handler account for the cream at a iless value than that 
offered by the Maryland-Virginia Milk Producers' Association, 
whose offer is on file each day in the market administrator’s office. 

Consideration of proper minimum prices toj be incorporated in 
the Order involved the determination of the prices which would give 
milk at the present time a purchasing power equivalent to its pur¬ 
chasing power in the base period. August 19^4-July 1929, often 
referred to as the ‘‘parity price.” Intensive study was made of the 
testimony and facts developed at the public hearing to determine a 
proper minimum price for Class I milk. Demand conditions, as 
indicated by monthly indices of employment and payrolls, indus¬ 
trial production, and retail sales, indicated thatj business conditions 
were on an upward trend. The milk price-grain price ratio, which 
is an indication of the value of milk in terms j of grain purchases, 
appeared somewhat unfavorable to the farmer but the seasonal de¬ 
crease in production at the time of the hearing was less than normal. 
The weight of evidence indicated that the general level of prices 
existing should be continued and applied uniformly throughout the 
market, which object is accomplished in the Order by the minimum 
price established for Class I milk together with the method pre¬ 
scribed for its payment to producers. This price appeared 

74 sufficiently high at that time to assure a Volume of milk suffi¬ 
cient to meet market requirements, produced in conformity 

with the health regulations applicable to such milk, and to be 
feasible in view of the current consumptive deijnand in the market, 
at the same time being below the parity level above referred to. 

The payment of premiums to producers who$e farm scores, made 
by the District of Columbia in connection with jits system of grant¬ 
ing permits to producers heretofore referred to. fall within speci¬ 
fied brackets following a custom of more than; ten vears’ standing 
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in tlie market, during which time the average bacteria count of milk 
delivered has shown a marked decline. 

The base-rating plan provided in the Order is simply a plan 
whereby the total proceeds from the sale of milk to all handlers are 
distributed among producers in a manner that all share equitably 
the burden of the surplus. The milk is sold to the handlers according 
to the use made of it by the handler so that the base-rating plan 
does not affect the cost of the milk to the handler (except as it 
affects the amount he shall pay for premiums). The base-rating 
of a producer represents his share of the proceeds of the sale of 
fluid milk in the market and for which he receives a prescribed 
price.! What is left in the pool after having paid producers for 
their base milk is then divided among producers in accordance 
with their deliveries above their bases. 

The base-rating or base-surplus plan is not a new market mecha¬ 
nism hut has been commonly accepted in a large number of milk 
markets for many years. On the basis of available information it 
appears that the plan was first used in the Baltimore, Maryland, 
market in the year 1918. Since that time the plan has been intro¬ 
duced into a large number of important milk markets all over this 
country and has come to he recognized as an equitable means of 
prorating among producers the proceeds of the sales of milk in the 
market. At the present time over thirty markets in seventeen 
States are using the plan. In the District of Columbia market the 
cooperative association has used the plan since March 1924. 

75 It is well-recognized that in most milk markets the sales 

of milk for fluid consumption vary to a much less extent 
than does the production of milk. Such is the case in this market 
also. During the year 1935 the average daily deliveries of milk 
bv members of the Maryland-Virginia Milk Producers Association 
varied from 55.162 gallons per day in November to 70.324 gallons 
per day in May, a variation of 27.5 percent. The amount of milk 
sold as fluid milk by the handlers of that milk varied only from 
38.42S gallons per day in January to 45.008 gallons per day in May. 
a variation of 17.1 percent. Hence at certain seasons of the year 
considerably more milk is produced than can be sold as fluid milk, 
while in other seasons of the year the supply is more in line with 
the amount sold as fluid milk. The seasonality .of production is 
what one would naturally expect when one realizes the economy 
for farmers to have their cows freshen when pastures are in shape, 

rather than in other seasons of the year, when feed must be 

purchased. 

The production of individual producers in the market varies 
markedly from season to season and from year to year, whereas 
the sales of milk vary very little from season to season and in normal 
times very little from year to year. Consequently, with a fairly 
definite market for milk, there arises the problem of dividing the 
market among producers so that all share equitably the burden of 
the surplus. If one producer greatly increases his production he 

can increase his share of the limited fluid milk market only by 

reducing the share of other producers. The base-rating plan recog¬ 
nizes this problem and is a means whereby the burden of the 
surplus is divided equitably among producers. It is in no sense a 
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limitation of production. Producers can produce or not produce 
any quantity of milk at any or all seasons of the year as they see 
fit. The base-rating plan seeks only to divide the limited market 
among producers so that all share equitably the surplus. Some 
producers will find and do find it profitable to produce more milk 
those seasons, that is, the short seasons of production. Others find 
it profitable to produce about the same amount of milk at all 
76 seasons. What type of production each producer will find 
most economical for him depends to a large extent on the 
amount of feed he must purchase, the percent of his cattle lie 
raises, and other factors in his farm setup. 

The base-rating plan for the producers supplying milk to the Dis¬ 
trict of Columbia as provided in the Order gives each producer 
an assigned base equal to 75 percent of his deliveries in the months 
of October, November, and December 1035. During those three 
months the production of milk exceeded the sales of fluid milk and 
cream by only five to eight percent; in other Words, production was 
nearly equal to f!:iid milk and cream <*iles. ifluid milk sales were 
equal to approximately 75 percent, of the totjal deliveries so that 
that percentage was taken of each producer's deliveries in order 
to determine his assigned base. 

If sales of fluid milk remain equal to the j sales last fall, then, 
as pointed out before, no producer can get a larger share than he 
had last full except by reducing some other producer's share. How¬ 
ever, if sales do increase then those producer^ who have produced 
more milk will be the ones among whom these increased sales will 
be divided. If the market continues to need as much milk as was 
needed lasl fall then each producer, if he is to| share in the market, 
must be depended upon to supply approximately as much milk as 
he did last fall in order to earn the same ihare. Consequently, 
if a producer upon whom the market is depending for its supply 
of milk fails to deliver his share of the milk needed, then his share 
is reduced and divided among those who are delivering more than 
their share and upon whom the market is depending for that part 
of its needs which the first producer did not deliver. 


E. W. Gaumnitz. 


Subscribed and sworn to before me this 7th klav of October 1936. 


seal] 

My commission expires August 31, 1937. 

77 Affidavit 

Filed October 1*2. 1936 


Lj. A. Sampson, 

Notary Public. 


* * * * * * * 

i 

Richard D. Aplin, being first duly sworn, deposes and says: 

That lie is Market Administrator appointed!under Order No. 11, 
regulating the handling of milk in the District iof Columbia market¬ 
ing area, issued by the Secretary of Agriculture, effective September 
21.1936; that prior to said appointment he served as principal assist¬ 
ant to the Market Administrator in the Greater Boston. Massachu¬ 
setts, marketing area, from November 3. 193?3, until lie resigned 
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recently to accept his present position: that his previous training and 
experience included graduation from the University of Vermont in 
1924. with the degree of B. S.; work as field enumerator in studies 
of cost of production of milk, cream, flaxseed, and tomatoes, for the 
United States Tariff Commission. 1926-27: County Agricultural 
Agent. Addison County. Vermont. 1927-1930; operation of a dairy 
farm October 1930-October 1931; extension economist and marketing 
specialist. University of Vermont. October 1931-Xovember 1933. 
78 That pursuant to paragraph 1 of section 2 of Article V he 
notified by mail all handlers of milk subject to said Order, 
including the Highland Farms Dairv. the distributor who buys the 
milk and cream produced by plaintiffs herein, that certain reports 
would be required to be filed by it within ten days: and that all 
handlers notified submitted reports on October 2. 1936. when due, 
except the Highland Farms Dairy: that on October 3. 1936, C. Y. 
Stevens. President of the Highland Farms Dairy, notified him that 
that Dairy did not intend to comply with any of the provisions of 
Order No. 11: that on the morning of October f>. the date upon which 
reports were required to be submitted pursuant to section 1 of 
Article V of said Order, he again telephoned the Highland Farms 
Dairy and was told by Mr. Stevens that the Highland Farms Dairy 
did not intend to comply with any of the terms of said Order, and 
would not furnish the requested reports: that all other handlers in 
the market known to him have submitted reports as required bi¬ 
section 1 of Article V. 


That pursuant to section ;> of Article VI he made the determina¬ 
tions of base ratings with respect to all producers whose deliveries 
of milk during October. November, and December 1935. had been 
reported to him by handlers on October 2. 1936. 

That, pursuant to section 1 of Article V of the Order, all handlers 
except plaintiffs handler. Highland Farms Dairy, made reports of 
milk handled from September 21, the effective date of the Order, 
through September 30, the end of the delivery period, and based upon 
those reports, pursuant to section 2 of Article VI of the Order, lie 
made the following calculations which disclose the uniform price 
expected to be paid by all handlers to producers for milk delivered in 
excess of base (one handler's report omitted one detail expected 
79 to be supplied, but that omission could only affect the uniform 
price not more than 2 cent per cwt.) : 


Article VI—Sec. 2 

Pounds 

Value 

i f|<i« T milt* (h. 2 S2 n or cwt .... 

5,641.044 
392.953 

$159.077.44 
7,792.0«> 

TT milk _ _ _ ____.................... 

i 

TTctnl milt _ __ _ .... __ - ... 

6.033.997 

166.869. 49 

o Rocn milt- ClOfKl of Aliened basest 1 (3 i $3.02... 

4. 211.009 
1.S22.98S 

127.172.47 
39. 697. 02 

3. Excess milk.-. 

| 

Gross price per cwt. of excess milk... 

4 'niuiimiinn for nnrnnw of rctftinin!? a cash balance__ . 

6.033.997 

166, S69. 49 

I 

|. 

2.17S 

.028 

i 

i 

- lo 

Price to be paid for excess milk.... 

I 

1 

1 


1 Percentage of base milk to Class I milk. <5.359c. 
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That the item of 2.8 cents deducted in the above calculations pro¬ 
vides a margin of safety in distribution of proceeds to producers 
which, if all reports are found correct after audit and if all handlers 
make the payments as prescribed, will be returnejd to producers in the 
following delivery period. 

That from reports submitted by handlers onj October 2, 1936, he 
was able to calculate the bases of all the plaintiffs except Davis, H. C. 
Crum, Glen Crum. Rosenstock Swomlev. and Droneburg, which could 
not be checked against Plaintiffs’ Exhibit 13 due to failure of High¬ 
land Farms Dairy to make required report; and that his calculations 
showed that the bases of plaintiffs Trout and Thomas corresponded 
exactly to those set forth in said exhibit; that the base for Stauffer 
varied by one pound; that the base for Runkles js higher than shown 
in said exhibit; and that the base of Lare! is lower than shown 
80 in said exhibit. That on the basis of tljie above calculations 
he has computed the minimum payments which would be 
required to be made to the plaintiffs by the Highland Farms Dairy, 
assuming their deliveries of milk per day during the last ten days of 
September to be the same as the August deliveries shown in Plaintiffs’ 
Exhibit No. 13, said computations being set fotth in the following 
table; that in making this computation he has used the price required 
to be paid by handlers for that portion of milk delivered known as 
base, from a farm with a score of 95 to 98, namely $3.37 per hundred¬ 
weight with an allowance of 25 cents which is th^ amount allowed as a 
deduction to handlers taking delivery of milk !at Frederick, Mary¬ 
land, to offset the cost of hauling the milk from the farm to Wash¬ 
ington, so that the returns shown under the Order may be fullv 
comparable to the returns under the respective contracts of the plain¬ 
tiffs; that the price to be paid for milk delivered in excess of base 
would be fully as high, if not higher, had the reports of Highland 
Farms Dairy been available for inclusion in the computations, as is 
evidenced by reports of another handler of the {sale of cream to the 
Highland Farms Dairy as Class I milk during! the last ten days in 
September, which indicate that Highland Fauns Dairy used none 
of its producers’ milk as Class II. 


81 

Total 

delivery 

Base 

Excess 

Payment 

under 

contract 

Mini¬ 

mum 

payment 

under 

order 

Joseph Ganley. 

Harry C. Crum. 

Pounds 

871 

Pounds 

531 

Pounds 

340 

21.34 

23.03 

986 

660 

320 

24.45 

26.86 

Anna M. Davis... 

470 

160 

310 

11.66 

10.88 

Glen Trout. 

1)97 

493 

504 

24.73 

24.96 I 

Harry M. Lare. 

910 

439 

471 

22.57 

22.65 1 

Frank Stauffer. 

820 

269 

551 

20.34 

18.86 

Carl M. Thomas. 

813 

386 

427 

20.16 

20.15 

Glen R. Crum.. 

1,710 

696 

1,014 

42.40 

40.99 

Rosenstock & Sworn ley. 

849 

390 

459 

21.06 

20.89 

C. T. Droneburg. 

244 

189 

55 

6.05 

6.95 

James B. Runkles. 

533 

461 

72 

13.48 

15.75 


Difference 


Over 


1.69 

2.41 


.23 

.08 


.90 

2.27 


Under 


0.78 


1.48 

.01 

1.41 

.17 


Note.—T hese figures represent daily averages and milk of 4.0 per cent butterfat content. 
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That this affidavit is made in support of the return to the Order 
to Show Cause herein. 

Richard D. Aplin. 

Subscribed and sworn to before me this 7th day of October 1936. 

[seal] L. M. Sampson, 

Notary Public. 

My commission expires August 31, 1937. 

82 District Court of the United States for the District of 

Columbia 

Holding an Equity Court 
Equity Xo. 62321 

Joseph II. Ganley et al.. plaintiffs 

v*. 

Henry A. Wallace, as Secretary of Agriculture, defendant 
! Equity Xo. 62536 

i A. Lawrence Leigh, plaintiff 

r*. 

Henry A. Wallace, as Secretary of Agriculture, defendant 
Finding* of fact and conclusion of law 
Filed October 29. 1936 


* 


* 


* 


* 


* 


* 


The plaintiffs are dairy farmers and produce milk for sale and 

consumption in the District of Columbia Marketing Area, which 

embraces the territory within the boundary lines of the District of 

%/ % 

Columbia. Those of the plaintiffs named in Equity Xo. 62521 are 
residents of the State of Maryland and the milk sold by them is 
produced in that State. The plaintiff in Equity Xo. 62536 resides 
in the State of Virginia, and the milk sold by him is produced there. 
Each of the plaintiffs is licensed by the Health Department of the 
District of Columbia to produce milk for shipment to and sale in 
the District. 


The plaintiffs in Equity Xo. 62521 ship and sell their milk to the 
Highland Farms Dairy, of Washington. D. C., under and by virtue 
of a written contract now subsisting between each of said plain¬ 
tiffs and said dairy whereby the dairy agrees to accept all milk 
83 within certain specified quantities, which the plaintiff consigns 
or causes 4 *to have consigned” each day to the dairy, at a 
certain definite and fixed price per gallon. 

The plaintiff in Equity Xo. 62536 for the past three and a half 
years has sold his entire production of milk to the Model Farms 
Dairy. Inc., of Washington. D. C., under a contract which provides 
that the dairy will accept said milk and pay for said entire produc- 
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tion on the basis of 60% of said milk delivered at the prevailing 
market price for basic milk plus differentials l and premiums and 
40% at the prevailing market price for surplus milk, with a mini¬ 
mum of fifteen cents per gallon for 4% milk. 

On the 17th day of September 1036. the Secretary of Agriculture, 
by virtue of the authority conferred upon him jby the Agricultural 
Adjustment Act, promulgated an “order regulating the handling 
of milk in the District of Columbia Marketing ^Yrea”, which became 
effective at 12:01 a. m., E. S. T., September 21. 1936. 

By the terms of this order all milk received by the handlers or 
distributors was classiiied, and minimum prices were fixed to be paid 
to associations of producers and to producers therefor. The order 
required periodic reports to be made by the handlers with respect 
to the quantity of milk or cream received and sold, including also 
the net amount paid to the producer, with the prices, premiums, 
deductions, and charges involved, together with a showing of the 
portion of such delivery which was in excess of the base of the 
producer. 

The order also made provision for the determination of uniform 
prices to be paid to the producer, and fixed a time and method of 
payment. The order created an agency to administer the order 
designated as a Market. Administrator, and made provision for the 
payment of the expenses of administration by requiring each handler 
“who is not an association of producers" tSo pay “on or before 
84 the 15th day after the end of each delivery period", 10 the 
Market Administrator “a sum not exceeding 2 cents per hun¬ 
dred weight with respect to all Class I milk purchased by him during 
such delivery period from producers, or an association of producers, 
or produced by him, the exact amount to be j determined by the 
Market Administrator subject to review by the Secretary.” 

The bills were filed by the plaintiffs on the 20tjh day of September 
1936, and each bill challenges the validity of the order on constitu¬ 
tional grounds, and seeks an injunction both pepdente lite and per¬ 
manently to enjoin tlie Secretary of Agriculture and the Market 
Administrator from carrying out and enforcing its terms and pro¬ 
visions. Rules to show cause were issued September 30th, 1936, 
returnable October 8th, 1936, requiring the defendants to show cause 
why an injunction pendente lite should not isspc in conformity to 
the prayers of the bills. Returns to the rules were filed by the de¬ 
fendants on October 8th. 1936. Affidavits were filed by the parties, 
and, by consent, the cases were consolidated for hearing on the ques¬ 
tion of the sufficiency of the bills and the issuance of an injunction 
pendente lite. 

At the outset it is urged by the defendants in the returns to the 
rules to show cause that “the plaintiffs have no standing to maintain 
the suit” because (a) “neither the Agricultural Adjustment Act nor 
the order * * * requires the plaintiffs or any of them to do 

anything or to refrain from doing anything” and (6) that no penalty 
is provided by the Act or order which may be enforced against the 
plaintiffs or any of them by the defendants or by any other person. 

It clearly appears from the allegations of the bills and the exhibits 
thereto that the plaintiffs are producers of milk which is sold and 
distributed in the so-called District of Columbia Marketing Area; 
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i and that the Secretary of Agriculture. having reason to believe 

85 that the issuance of a marketing agreement or order with 
respect to the handling of milk in this area would tend to 

re-establish prices of milk to producers of milk in such area at a 
level!with the prices prevailing in a base period of August 1924 to 
July 1929 gave notice to these producers and others interested that 
a hearing would be had on the 20th day of July 1980. on a proposed 
agreement and order regulating the handling of milk in such area, 
and that at such time all interested parties were afforded an oppor¬ 
tunity to be heard. 

The order here involved was promulgated after this hearing, and 
directly affects these plaintiffs. It not only classifies their produc¬ 
tion into two classes, that is in Class I and Class II milk, notwith¬ 
standing that the milk comes from the same herd and is of the same 
quality, but the order also limits the quantity of Class I milk, which 
they may sell at a fixed minimum price. The order also prescribed 
the method for determining the price to be paid for their Class II 
milk, and provides “that the amount paid shall not be less than the 
equivalent of the standing offer of the Maryland-Virginia Milk 
Producers’ Association to buy milk or cream for sale to manufac¬ 
turers of ice cream sold at wholesale, on file with the Market Admin¬ 
istrator on the date of such invoice.” It is true that the order does 
not in terms compel the producer to do or refrain from doing any 
act. However, if lie desires to sell or contract to sell his milk in the 
District of Columbia, or as here, to continue to sell the same, he must 
sell to a handler who is required* under a penalty of a fine 
not less than $50 or more than $500. to comply with the order. 

The case of Adkins v. Children’s Hospital. 261 I". S. 525. involved 
the Act of September 1918 (40 Stat. 960. c. 174). providing for the 
fixing of minimum wages for women and children in the District of 
Columbia, and answers the contention of the defendants that the 
plaintiffs have no standing to maintain the suit. In that case a Mrs. 
Lyons, a woman of 28 years of age. was employed by the Congress 
Hall Hotel as an elevator operator at a salary of $35 per 

86 month and two meals a day. but the hotel company was obliged 
to dispense with her services by reason of the order of tlie 

Minimum Wage Board and on account of the penalties prescribed by 
the Act for its violation. The Act did not require Mrs. Lyons to 
do anything or refrain from doing anything, nor was she subject 
to any penalty. Nevertheless, upon her petition. Mrs. Lyons was 
granted an injunction on the ground that tlie Act was unconstitu¬ 
tional in that it interfered with the freedom of contract included 
within the guaranties of the due process clause of the Fifth Amend¬ 
ment. The Court said (p. 554) : 

**It is simply and exclusively a price-fixing law. confined to adult 
women (for we are not now considering tlie provisions relating to 
minors), who are legally as capable of contracting for themselves as 
men. It forbids two parties having lawful capacity—under penalties 
as to the employer—to freely contract with one another in respect 
of the price for which one shall render service to the other in a 
purely private employment where both are willing, perhaps anxious 
to agree, even though the consequence may be to oblige one to sur¬ 
render a desirable engagement and the other to dispense with the 
services of a desirable employee.” 
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See, also, tlie opinion of Mr. Justice Van Orsdell^in the same case. 
Children's Hospital and Lyons v. Adkins et al., 52 App. D. C. 109; 
and, also, Morehead v. People. — U. S. —, decided June 1, 1936. 

These plaintiffs, as we have seen, have contracted for the sale of 
their milk for a certain definite price. This prijee is fixed and deter¬ 
mined by the parties. These contracts are abrogated by the order. 
Furthermore, the prices fixed by the order are hot the same as those 
agreed upon. It is to be noted also that the power and authority to 
fix a minimum price for Class II milk is delegated to the Maryland- 
Virgin ia Milk Producers’ Association. The standing offer of this 
agency for Class II milk regulates the price of that- milk. 

The Court is of the opinion that the plaintiffs do have “a standing 
to maintain the suit.” 

87 The sufficiency of the bills is further challenged on the 
grounds that the facts alleged do not show that the plaintiffs 

will suffer irreparable injury or other damage by reason of the pro¬ 
visions of the Act and order; and also that the bills fail to allege 
facts showing that the dairies will comply with the order and breach 
their contracts with the plaintiffs, and finally that there are no alle¬ 
gations showing that plaintiffs do not have an adequate remedy at law. 

It is urged that the plaintiffs can not suffer any injury, since the 
order fixes only a minimum price which the handler must pay to 
the producer, and that the plaintiffs have a right to demand and 
receive a higher price. This contention overlooks the fact that the pur¬ 
pose of the order is to establish uniform prices to be paid for the milk 
in this area, and ignores the finding of the Secretary of Agriculture 
•‘that the determination of uniform prices to producers ami the pay¬ 
ment of such prices through a market wide equa ization pool founded 
upon a base-rating plan is a fair and reasonable method of distribut¬ 
ing to producers the proceeds of sale to handlers.” 

The facts alleged clearly show that the plaintiffs will suffer injury 
in that the prices they will receive for their milk will be less than 
the prices contracted for. Indeed it is so specifically alleged in 
Equity No. 62536 as follows: “and this petitioner will receive far 
less for bis milk under the terms of said order than he receives at 
the present time under his contract with the J\Iodel Farms Dairy, 
Inc.” and also in Equity No. 62521. “the carrying out and the 
enforcement of the order aforesaid will result iij.a substantial lower¬ 
ing of the net amount now received by the plaintiffs for their milk.” 
These general allegations follow a detailed statement of the opera¬ 
tions of the order as applied to these plaintiffs. 

88 It is not necessary that it be alleged jthat the dairies will 
breach their contracts with the plaintiffs.j The Act and order 

have seen to that. The Act prescribes a penalty of a fine of not less 
than $50 or more than $500 for each violation of the order and pro¬ 
vides that “each day during which such violation continues shall be 
deemed a separate violation.” Tit. 7. § 608. e. 14. U. S. C. A. The 
handler must comply with the order or suffer the penalty. But the 
plaintiffs are not subject to the whims of the handler. He may or 
may not comply with the order. The treatened! injury to the plain¬ 
tiffs is present and real and they need not wait patiently until it 
occurs. Pierce v. Society of Sisters, 268 IT. S. 5J.0. 

These plaintiffs have no adequate remedy at law. Neither did 
Mrs. Lyons have an adequate remedy at law. Adkins v. Children’s 
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Hospital, supra. Here an existing contract is abrogated by an order 
having the force of law. I here t lie law prohibited the making of 
a contract for services at a wage less than the minimum. Furthermore, 
the “performance of a contract can not be compelled when it would 
involve a violation of the law. Hence a contract is discharged where, 
after it has been entered into, the performance is made unlawful. 
13 C. J.. *). * * 16. S 720. and ca. ci. 

In considering the ma-.ter of an injunction })endente lite, the Court 
must find that the order abrogates the contracts of these plaintiff 
])ioducers and compels them to accept the terms of the order if they 
would dispose of their milk in the District of Columbia area, and 
thus deprives them of the right to freely contract for the sale of 
their product. The Court further finds that the order with its classi¬ 
fication and base-rating plan and price fixing provisions controls, or 
at least attempts to control, the production of milk in the States of 
Maryland and Virginia. 

80 It is declared bv the Act to be the policy of Congress 

“through the exercise oi the powers conferred upon the Secre¬ 
tary of Agriculture under tins title to establish and maintain such 
balance between the production and consumption of agricultural 
commodities, and such marketing conditions therefor, as will re-estab¬ 
lish prices to farmers at a level that will give agricultural commodi¬ 
ties a purchasing power with respect to articles farmers buy. equiva¬ 
lent to the pureii inn: » >we; >f a: icul ral .•••mm ' Ittie :n tl c base 
period." Tit. 7. $5 002 (1). V. S. C. A. The Act gave the Secretary 
power to issue orders to persons engaged in the handling of certain 
agricultural commodities, including milk, and provided that “such 
orders shall regulate * * * only such handling of such agricul¬ 

tural commodity, or product thereof, as is in the current of inter¬ 
state or foreign commerce, or which directly burdens, obstructs, or 
affects interstate or foreign commerce in such commodity or product 
thereof." Tit. 7. £ 608. c. (1). V. S. C. A. 

The purpose of the order as stated in the preamble is “to effectuate 
the declared policy to establish and maintain such marketing condi¬ 
tions in the handling of milk in the aforesaid area as would re-estab¬ 
lish prices of milk to producers of milk in the said area at a level 
that would give such milk a purchasing power with respect to articles 
that such producers buy equivalent to the purchasing power of milk 
in the base period August 1924—July 1929." 

The so-called “marketing conditions'' which the order seeks to 
establish and maintain are founded upon two plans, viz. (1) “the 
classifying and pricing of milk to handlers according to the use made 
of it and (2) tlie base-rating plan of equitably distributing among 
all producers the burden of the necessary surplus in the market.” 
90 See affidavit of E. AY. Gaumnitz. With reference to the first 
plan and the price fixed thereunder in the order. Mr. Gaumnitz 
said: “This price appeared sufficiently high at that time to assure a 
volume of milk sufficient to meet market requirements produced in 
conformity with the health regulations applicable to such milk, and to 
be feasible in view of the current consumptive demand in the market, 
at the same time being below the parity level above referred to.” In 
other words, the price fixed was such as to induce the dairy farmer to 
produce sufficient milk to supply the demand, notwithstanding the 
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price fixed was below the parity level. Further in the affidavit re¬ 
ferred to. the affiant, in discussing plan number 2, the base-rating 
plan, said : “If one producer greatly increases hjs production he can 
increase his share of the limited fluid milk market onlv bv reduc- 
ing the share of other producers. The base-rating plan recognizes 
this problem and is a means whereby the burden of the surplus is 
divided equitably among producers/' 

The question here is not an open one. It has been settled by the 
Supreme Court of the United States. Congress may not under the 
commerce clause regulate the production of mil^ or any other farm 
commodity. U. S. v. Butler. 297 U. S. 1: lijckert Rice Mills v. 
Fontenot, 297 U. S. 110. See, also, Carter v. Carter Coal Co., 298 
U. S. 238. A similar question was presented in jthe case of U. S. ex 
rel. v. Butterick Company, in the District Court pf the United States 
for the District of Massachusetts, decided July 23. 1930. In that case 
tlie bill was brought against the distributors or handlers of milk in 
Boston to compel them to comply with an order! of tlie Secretary of 
Agriculture regulating the handling of milk in the Greater Boston 
area. Judge Brewster, in sustaining the motion to dismiss said: 
91 “I do not decide whether Congress lias the power to enact 
legislation authorizing the Secretary of Agriculture to impose 
regulations upon the sale of milk in interstate! commerce. I only 
decide that, as yet, Congress lias not enacted such legislation. What 
it has done is to pass a law intended to contitol and regulate the 
agricultural industry, to the end that the agricultural purchasing 
power may be increased. The Supreme Court has definitely adjudged 
such a purpose to be beyond the granted powers of the federal gov¬ 
ernment. The provisions for orders by the Secretary of Agriculture 
were merely a means to effectuate the declared purpose of the act. 
The purpose failing, the means failed with it. 


“Finally, I conclude that it is not possible to wrest from the out¬ 
lawed statute separable provisions which can stand as a legislative 
enactment authorizing the orders involved in th s suit.” 

The original Agricultural Adjustment Act was also questioned with 
respect to the control and regulation of milk, and th© so-called base- 
surplus plan was considered. See Edgewater Dairy Co. v. Wallace, 
7 Fed. Supp. 121: Columbus Milk Producers’ Assn. v. Wallace, 8 Fed. 
Supp. 1014, holding milk licenses unenforceable on the ground that 
Congress is without power to regulate the production of milk. See, 
also, U. S. v. Seven Oaks Dairy Co., 10 Fed. Supp. 995. 

It follows that the rules to show cause must b^ made absolute and 
that injunctions pendente lite issue. 

It is so ordered, and counsel will prepare proper decree. 

O. R. ILuhrixg, Justice. 

October 29tii, 1936. 

j 

92 Order for injunction pendente 

Filed November 10. 1936 


Upon consideration of the verified original bijl of complaint, the 
exhibits thereto, the rule to show cause issued thereon, the answer of 

i 




00 WALLACE. SECY. OF AGRI., VS. JOSEPH H. GANLEY ET AL. 


the defendant to said rule, and the affidavits filed herein by the 
plaintiffs and the defendant, and the application of the plaintiffs for 
an injunction pendente lite, having: been argued before the Court by 
the attorneys for the plaintiffs and the attorneys for the defendant, 
and it appearing to the Court, as set forth in the Findings of Fact 
and Conclusions of Law filed herein on the 29th day of October 1936, 
that the plaintiffs are entitled to the relief prayed for, it is by the 
Court, this iOtli day of November 1936 
Ordered, that the defendant, Henry A. Wallace. Secretary of 
Agriculture of the United States of America be, and he is hereby, 
enjoihed and restrained pendente lite from carrying out and enforc¬ 
ing, by himself, or through his agents, that certain order promul¬ 
gated and issued by said defendant, dated September 17. 1936. effec¬ 
tive September 21, 1936. the same being a milk marketing order for 
the District of Columbia, and being known as “Order No. 11'*, 

93 and entitled ‘‘Order Regulating the Handling of Milk in the 
District of Columbia Marketing Area", insofar as said order 

and the enforcement thereof affects the plaintiffs; provided, however, 
that the plaintiffs shall file herein an undertaking in the sum of One 
Thousand Dollars ($1,000.00). conditioned upon the payment of such 
costs and damages as mav be incurred or suffered bv anv partv who 
may be found to have been wrongfully enjoined or restrained hereby. 

O. R. Luhring, Justice. 

Defendant's objection to the above order overruled, exception noted 
and entered in the minutes of the Court. 

O. R. Luhring, Justice. 

Memorandum, December 3. 1936. Bond of plaintiffs for $1,000.00 
with Great American Indemnity Co. as surety—approved and filed. 

94 Order granting special appeal 

Filed Februarv 11. 1937 

United States Court of Appeals for the District of Columbia 
i No. 2707 Original. Januarv Term, 1937 

Equity No. 62,521 

Henry A. Wallace. Secretary of Agriculture of the United 
i States, petitioner 


Joseph II. Hanley. Harry C. Crum. Anna M. Davis, et al. 


On consideration of the petition for allowance of a special appeal 
in the above entitled cause from the order of the District Court of 
of the United States for the District of Columbia entered therein on 
November 10. 1936. bv Mr. Justice Oscar R. Luhring, 
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I 

It is ordered by the Court that the petition be and it is hereby 
granted and a special appeal allowed as prayed. 

Per Mr. Chief Justice Martin. 

January 25 , 1937. 

A true copy. 

Test: ‘ | 

[seal] Monoure Burke, 

Clerk, of the United States Court of 
Appeals for the District of Columbia. 

95 District Court of the United States for Ithe District 

of Columbia 

i 

I 

Equity Xo. 62.536 

I 

A. Lawrence Leigh, plaintiff 


vs. 

Henry A. Wallace, Secretary of Agriculture of the United 
States of America, Richard D. Aplin, Administrator, Milk 
Marketing Agreement and Order for the District of Columbia, 
defendants 

i 

Bill to enjoin the enforcement of the milk marketing agreement 
and order for the District of Columbia marketing area 


Filed, September 30, 1936 I 

The petitioner, A. Lawrence Leigh, respect fill jv represents to this 
Honorable Court as follows: 

1. That he is a citizen of the United States and a resident of the 
State of Virginia, and brings this suit in his own right as will more 
fully appear hereinafter. 

2. That the defendant, Henry A. Wallace, is| Secretary of Agri¬ 
culture of the United States of America and is sailed in his represen¬ 
tative capacity, as will more fully hereinafter jappear. 

3. That the defendant, Richard D. Aplin is tljie Market Adminis¬ 
trator under an order regulating the handling |of milk in the Dis¬ 
trict of Columbia marketing area and is sued in his representative 
capacity as will more fully hereinafter appear, j 

4. That this petitioner is engaged in farming! an d in the produc¬ 
tion of milk in Vienna, Fairfax County, Virginia, and has been so 

engaged for more than 15 years last past: during all this 
96 period of time he has sold his entire production of milk, with 
the exception of that consumed on his farm, to distributors of 
milk engaged in business in the District of Coluhibia either through 
an association of producers or to handlers; that this petitioner for 
3Y 2 years last past has sold his entire production of milk to the 
Model Farms Dairy, Inc., a corporation engaged in the handling 
and distribution of milk to various customers; in the District or 
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Columbia and nearbv Maryland and Virginia. under contract which 
provides that the Model Farms Dairy will pay for said entire pro¬ 
duction on the basis of 60% of said milk delivered at the prevailing 
market price for basic milk plus differentials and premiums and 40% 
at the prevailing market price for surplus milk, with a minimum of 
fifteen cents per gallon for 4% miik. That petitioner receives more 
for his milk under said contract than he received selling through the 
cooperative marketing association: that this petitioner's present 
average daily delivery of milk to the .Model Farms Dairy, Inc., is 

which will nominally increase beginning 


approximately 71 gallons, 
the month of October 1936 


5. That, in July 1936 this petitioner received a notice from the 
Secretary of Agriculture that a hearing would be had at the Depart¬ 
ment of Agriculture for the purpose of receiving evidence with re¬ 
spect to general economic conditions which might necessitate regu¬ 
lation in order to effectuate the declared policy of Title I of the 
Agricultural Adjustment Act. Approved May 12. 1933, Public, Xo. 


10, 73 Cong.. 48 Suit. 31 (1933). a* amended, and for the purpose of 


presenting provisions of a proposed marketing agreement and pro¬ 
posed order regulating the handling of milk in the District of Colum¬ 
bia marketing area and of receiving evidence with respect to these 
provisions or any other provisions which might be proposed; that 
a hearing was held before certain employees of the Department of 
Agriculture on. to-wit. July 20. 1936: that thereafter over the protest 


of this petitioner and many other producers the Secretary of Agri¬ 
culture on, to-wit. the 17th day of September 1936. signed and issued 
an order regulating the handling of milk in the District of Colum¬ 
bia marketing area and declared said order to be effective on or 


after 12:01 A. M.. E. S. T.. September 21, 1936. a copy of 
97 which order is hereto annexed, marked Exhibit A. and prayed 
to be read and taken as a part hereof: that such order recites 
that the defendant, the Secretary of Agriculture, having reason to be¬ 
lieve that the issuance of a marketing agreement and order with 
respect to the handling of milk in the District of Columbia market¬ 
ing area would tend to effectuate the declared policy of the Act to 
establish and maintain such marketing conditions in the handling of 
milk in the aforesaid area as would re-establish prices of milk to 
producers of milk in said area at a level that would give such milk a 
purchasing power with respect to articles that such producers buy 
equivalent to the purchasing power of milk in the base period 
August 1924—July 1929. and that the defendant, the Secretary, found 
upon the evidence introduced at the hearing that the issuance of the 
said order and all its terms and provisions would tend to effectuate 
said declared policy to establish and maintain such marketing con¬ 
ditions in the handling of milk in the aforesaid area as will re¬ 
establish prices of milk to producers of milk in said area at a level 
that will give such milk a purchasing power with respect to articles 
that such producers buy equivalent to the purchasing power of milk 
in the base period from August 1924-July 1929. 

6. That said order was not approved by the handlers of more than 
fifty percentum of the volume of milk covered by the order which 
is marketed within the District of Columbia marketing area in 
accordance with Sec. 8 (c), see Sub-sec. 8, Title I of the Agricul- 
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tural Adjustment Act Approved May 1 2, 1933, as amended, and that 
said order recites that the Secretary having determined on the 16th 
day of September 1936, which said determination being approved by 
the President of the United States on the 16th day of September 
1936, that the refusal or failure of handlers of more than fifty per¬ 
cent um of the volume of milk covered by the order to sign said mar¬ 
keting agreement tended to prevent the effectuation of the declared 
policy to establish and maintain such marketing conditions in the 
handling of milk in the aforesaid area as would re-establish prices 
to producers of milk in said area at a lefel that would give 

98 such milk a purchasing power with respect to articles that 
such producers buy equivalent to the purchasing power of 

such milk in the base period from August 1924-July 1929, and that 
the issuance of this order was the only practical means pursuant to 
such policy of advancing the interests of producers of milk in said 
area and that said order was favored or approved by over 84% of the 
producers who during the month of July 1936, said month having 
been determined by the Secretary to be a representative period, have 
been engaged in the production of milk for salq in the District of 
Columbia Marketing area. This petitioner is informed and believes 
and therefore avers that practically the total of the 84% of the pro¬ 
ducers who approved or favored the order we f re members of the 
Maryland-Virginia Milk Producers Association! which Association 
approved the order by vote of its board of directors and not by vote 
of its individual members, petitioner is informed and believes and 
therefore avers that ballots were not submitted to members of the 
Maryland-Virginia Milk Producers Association and that such mem¬ 
bers did not have the opportunity of registering their approval or 
disapproval of the said order; and petitioner is informed and believes 
and therefore avers that many members of the Maryland-Virginia 
Milk Producers Association are opposed to said qrder; and petitioner 
is informed and believes and therefore avers tha[t many members of 
the Maryland-Virginia Milk Producers Association have filed with 
the Secretary of Agriculture their disapproval of said order prior 
to the signing or the issuance thereof by the defendant, the Secretary 
of Agriculture. 

7. That this petitioner, an independent producer of milk as afore¬ 
said, did not approve or favor said order and Ithat this petitioner 
with many other producers filed with the defendant, Secretary of 
Agriculture, on the 18th day of September 1936, a petition in which 
it was submitted by the petitioner and by said other independent 
producers that the findings of fact made by the! Secretary were not 
in accordance with the testimony introduced at the hearing and for 
that reason objected and excepted to the said findings of fact and 
that the petitioner and the other independent producers who signed 
said petition were opposed to the proposed marketing agree- 

99 ment and order for the reasons stated in jsaid petition. 

8. That the defendant, Richard Aplin, has been appointed 
by the defendant, Henry A. Wallace, administrator of said order and 
is under the Act and order issued in pursuance thereof charged with 
the duty of administering and enforcing said order. 

9. That under the terms of the said order this petitioner will be 
given a base rating, which is that figure which is 75% of petitioner’s 
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average deliveries per day during the months of October, November, 
and December 1935, and that the base of this petitioner shall be a 
quantity of milk for each delivery period calculated in the following 
manner: by multiplying the figure effective pursuant to Sec. 5 of 
Art. 6 of said order by the number of days on which petitioner 
delivered milk during each delivery period, the total of all milk 
delivered by producers not in excess of their respective bases approxi¬ 
mately equal to 75% of Class I milk. That the quantity of milk for 
which this petitioner will be paid $3.02 per hundredweight plus dif¬ 
ferentials and premiums must, under the terms of the order, neces¬ 
sarily depend upon the amount of Class I sales in the market per 
day; that the petitioner will be paid for Class II milk, which is 
defined by the order as anv milk or cream received bv anv handler 
from producers which is sold to the Maryland-Virginia Milk Pro¬ 
ducers Association or to a person who is a manufacturer of ice cream 
which is sold at wholesale must under the terms of the order vary 
each day and this petitioner will receive far less for his milk under 
the terms of said order than he receives at the present time under 
his contract with the Model Farms Dairy, Inc. 

10. That under his present contract with the Model Farms Dairy, 
petitioner knows the price he will receive for his milk and can gov¬ 
ern his expenditures and regulate and control his financial problems 
whereas under the said order petitioner will not know what price 
he is to receive for his milk until at least fifteen days subsequent 
to each thirty dav delivery period and the orderly and economic 
operation of his farm by petitioner will be prevented by said Order 
to the irreparable injury of this petitioner. 

100 11. That the said order provides that the expense of the Ad¬ 

ministrator shall be paid by handlers who are required to pay 
to the Market Administrator on or before the 15th day after the end 
of each delivery period a sum not exceeding two cents per hundred¬ 
weight with respect to all Class I milk purchased by him during such 
delivery period from producers: that petitioner is informed and 
believes and therefore avers that tHe sum of two cents per hundred¬ 
weight will either be added by the handlers to the retail prices of 
milk to the consumer and thus reduce the amount of milk consumed 


upon the market to the detriment of this petitioner, or said sum of 
two cents per hundredweight being added as an additional burden 
upon the handlers said handlers will be less able to pay petitioner 
and other producers a fair price for their milk, and that in either 
event said additional expense in the handling and marketing of 
milk will operate to the irreparable injury of petitioner. 

1*2. That under the terms of said order petitioner will no longer be 
paid by the Model Farms Dairy, Inc., under the terms of his present 
contract with said Model Farms Dairy, Inc., and that the said order 
constitutes a denial of the contractual rights of the petitioner and 


operates to his detriment: that the order operates to deny to peti¬ 
tioner his right to due process of law and that the enforcement of said 
order and the terms thereof will operate to work irreparable injury 


to this petitioner. 

13. That petitioner is advised and believes and therefore avers that 
Title I of the Agricultural Adjustment Act. Approved May 1*2, 1933, 
Public No. 10, 73rd Cong.. 48 Stat., 31 (1933), as amended, and said 
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order issued in pursuance thereof are unconstitutional and void; that 
the Supreme Court of the United States has so held said Act as 
amended unconstitutional and void in two previous decisions; that 
said Act and order issued in pursuance thereof constitute an unlaw¬ 
ful delegation of legislative power to the Executive Branch of 

101 the Government, that said Act and order issued in pursuance 
thereof lack due process of law; that said act and order issued 

in pursuance thereof violate the reserved power of the States; that 
neither the said act nor the order issued in pursuance thereof is a 
valid regulation of interstate commerce but oti the contrary the 
declared purpose of the act and the order thereof is to establish and 
maintain such marketing conditions in the handling of milk as would 
re-establish prices of milk to producers at a leyel that would give 
milk a purchasing power with respect to articles jthat such producers 
buy equivalent to the purchasing power of milk in the base period 
August 1924-July 1929, and is an attempt to regulate and control 
prices paid for agricultural commodities and thej production thereof. 

14. That the enforcement of the said order byj the defendants, the 
Secretary of Agriculture and the Market Administrator, will operate 
to the detriment of this petitioner and to his irreparable injury; that 
said Act provides severe criminal penalties for the violation of the 
order issued in pursuance thereof and should petitioner violate said 
order he will, upon conviction thereof, be subject to such severe 
penalties provided in said Act, and the petitioner is without a 
plain, adequate, and complete remedy at law. 

Wherefore, the premises considered, this petitioner prays: 

(1) . That process may issue out of this Honiorable Court to the 
defendants and each of them directing them to answer the exigencies 
of this petition. 

(2) . That a rule may lay requiring the defendants, Henry A. 
Wallace, Secretary of Agriculture of the Unitecj States of America, 
and Richard D. Aplin, Market Administrator under the Federal 
Milk Order issued by the Secretary of Agriculture for the District 
of Columbia Marketing Area, requiring them to show cause, if any 
they have, within such time as the Court may deem proper, why an 
injunction should not issue as prayed, provided a copy of such rule be 

served upon the defendants by a day to be therein limited. 

102 (3) That this Honorable Court by it£ order enjoin pen¬ 
dente lite the defendants and each of them from enforcing 

the Federal Milk Order issued by the Secretary of Agriculture for 
the District of Columbia marketing area. 

(4) That this Honorable Court by its order enjoin permanently 
the defendants and each of them from enforcing the Federal Milk 
Order issued bv the Secretary of Agriculture | for the District of 
Columbia marketing area. 

(5) That such other and further relief may be granted as the 
nature of the case may require and to the Court may seem fit and 
proper. 

A. Lawrence Leigh, 

Petitioner . 

District of Columbia, ss: 

A. Lawrence Leigh, being on oath duly sworn deposes and says 
that he has read the aforegoing petition by him subscribed and 
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knows the contents thereof; that the matters and facts therein stated 
of his own knowledge are true and those stated on information and 
belief, he believes to be true. 

A. Lawrence Leigh. 

Subscribed and sworn to before me this 30 dav of September A. D. 
1936. 

[seal] Claire Kennedy, 

Notary Public , D. C. 

Frederick Stohlman, 

George A. Cassidy, Jr. 

Attorneys for the Petitioner . 

103 Rule to show cause 

Filed September 30, 1936 J 

******* 

Upon consideration of the petition of A. Lawrence Leigh filed 
herein on the 30th da}’ of September 1936, it is by the Court this 
30th day of September 1936, 

Ordered that the defendant, Henry A. Wallace, Secretary of j 
Agriculture of the United States of America, and the defendant, Rich- , 
arcl D. Aplin, Market Administrator under the Federal Milk Order 
issued bv the Secretary of Agriculture for the District of Columbia i 
Marketing Area. be. and they hereby are required to show cause 
herein on or before the 8th day of October 1936, why an injunction 
pendente lite should not be ordered as prayed in said petition filed i 
in the above entitled cause, provided a copy of this rule to show J 
cause be served upon the defendants, Henry A. Wallace, Secretary 
of Agriculture of the United States of America, and Richard D. 
Aplih, Market Administrator under the Federal Milk Order issued | 
by the Secretary of Agriculture for the District of Columbia Market¬ 
ing Area, on or before the 5th day of October 1936. 

Alfred A. Wheat, 

Chief Justice. 

Marshal's return. Served a copy of within Rule on within named 
defendants. Henry A. Wallace, Sec. of Agriculture and Richard D. 
Aplin, Adm. etc., each personally by serving Paul H. Appleby. Asst. 
Secretary. September 1, 1936. * * ! 

John B. Colpoys. 

U. >9. Marshal in and for the District of Columbia . 

By Maurice Senes. 

Deputy U. S. Marshal. 

104 Affidavit 

Filed Octol>er 12, 1936 

******* 

District of Columbia. **: i 

Personally appeared before me. Mary V. Williams, a Notary Pub¬ 
lic in and for the District aforesaid. A. Lawrence Leigh, who being 
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on oath duly sworn deposes and says that he is advised and believes 
that for the ten day period, to wit: September ^1 to September 30, 
1936, the milk sold and delivered by him to the Model Farms Dairy, 
Inc., is of the value as computed under the marketing agreement 
to $161.79 whereas the amount he is entitled to | under his contract 
with the Model Farms Dairy, Inc., for the same quantity of milk 
delivered in the same period of time is $162.12, ihus making an in¬ 
crease of $0.33, exclusive of barn score premiums J that the difference 
in barn score premiums payable to affiant under his contract with the 
Model Farms Dairy and under the terms of thd order totals $1.60 
for the ten day delivery period or $0.16 per day, therefore the total 
difference which affiant received under the order for the ten day 
period is $1.93 less than he would receive under his contract with 
the Model Farms Dairy. From information given by the Market 
Administrator the total milk on the Washington Market for this 
ten day period was 5,367,898 pounds of which Class I milk totaled 
4,974,945 pounds and Class II milk 392,953 pounds; that of 

105 the total milk the surplus was 7.3+%. Thjis is approximately 
the lowest if not the lowest period throughout the year as 

far as production is concerned and accordingly the relation of sur¬ 
plus to basic will be lower than at any other period, which means 
that the price received for basic milk for this period will be higher 
than at any other period of the year; that according to the com¬ 
putations of the Market Administrator the price to be paid for 
excess milk is $2,156 less a deduction for the purpose of retaining 
a cash balance $0,026 leaving the price to be paid for excess or sur¬ 
plus milk $2.13 per hundred weight; that the consumption of milk 
for this period of ten days and in fact this Fall period exceeds the 
consumption of milk for the Spring period when the supply of 
milk is at its greatest; that this affiant upon information and belief 
avers that the average surplus of milk on the Washington Market 
over a twelve month period is 15% whereas in May and June it is 
23%, and hence it follows that computation undei* the market agree¬ 
ment for the months of May and June will show that the price 
received for excess milk will be a figure far less than the above- 
mentioned sum of $2.13 per hundred weight foif the last ten days 
of September 1936; that accordingly this affiant will receive far 
less for his milk under the computations of the market agreement 
for months when the supply of milk is greater than he will receive 
under his contract with the present distributor; that the tabulations 
for the price of milk for the said ten days of September does not 
present a true picture for in this period you have the most ideal 
conditions, namely, a large consumption with a small production, 
and hence Class I sales are sufficient to allow to each producer on 
the market his full base rating under the markdting order. How¬ 
ever. an entirely different picture is presented when the market de¬ 
mands for Class I milk are lessened and there is inot sufficient Class 
I sales in the market to enable the Administrator to pay to each 

106 producer his entire base rating but only a percentage thereof 
since the amount of each producer’s base rating, that is, the 

amount of milk for which he will be paid $3.02 per hundred weight 
must vary with and depend upon the amount of j milk consumed as 
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('lass I milk in the market each day, that is, when the total con- 
sumption of first class milk is less than the total established base 
of all producers, it follows that the base used for the payment to 
the farmer will decline. Hence the figures presented by the Market 
Administrator are based on a surplus of 7.3+% whereas the average 
for the year is 15% or greater. Upon information and belief this 
affiant avers that the figures of the Administrator set out in the 
annexed exhibit prayed to be read and taken as a part hereof are 
not correct but only approximate figures since the said Administrator 
has not information from all distributors which would be necessary 
to make a correct statement: that the price of $2.13 per hundred 
is not the final figure to be paid to the producer for the excess milk 
for the said ten day period but is subject to be changed and the pro¬ 
ducer receiving same required to return part thereof. 

A. Lawrence Leigh. 

Subscribed and sworn to before me this 9th dav of October 1936. 

[seal] Mary V. Williams, 

Notary Public , D. C. 

Commission expires Sept. 15, 1941. 

107 ' Market Administrator, District of Columbia Marketing Area — An- 
nounrement of price computation for September 21—10. 1936 , period 


Article VI—Sec. 2 

Pounds 

Values 

Par. 1. Class I milk <3i $2.82 per cwt. 

4.974.945 

392,953 

$140.293.45 
7,792.05 

Class II milk.... 

Total inilk. 

5.367,89S 

3,744.740 

148,0S5.50 

113.091.15 

2. Base milk (100% of assigned bases) 1 at $3.02. 

3. Excess milk. 

1.623.158 

34.994.35 

Gross price j>er cwt. of excess milk. 


2.156 

.026 

4. Deduction for purpose of retaining a cash balance. 


Price to be paid for excess milk... 



2.13 




1 Percentage of base milk to Class I milk. 75.27%. 


Minimum prices to be Paid for 4.0% Milk Delivered at City Plants 
(Premiums for barn scores to be added on base milk). , 

To producers with assigned bases. $3.02 for amount of milk up 
to 100% of each producer's assigned base, $2.13 for remainder 
of milk. i 

To producers with market percentage bases. $3.02 for 70% of 
amount of milk delivered by each producer, $2.13 for remainder 
of milk. i 

To producers with no bases (new producers), $2.13 for all milk 
delivered. 

Office of the Market Administrator, Room 2715, South Agricul- i 
tural Building. October 8. 1936. 
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108 Affidavit of Clyde L. King , on the reasons for and the 

advantages of the basic-surplus plan 

Filed August 31, 1933 j 

Supreme Court of the District of Columbia 

No. 5G113 In Equity 

Capital City Milk Producers’ Association. Inc., plaintiff 

' 

r. | 

Henry A. Wallace, Etc., defendant 


Clyde L. King, being duly sworn, says: 

“I am the Chief of the Dairy Section of the Agricultural Ad- 
justment Administration. This affidavit, treating with the economic 
aspects of the dairy industry and of the Philadelphia market area, 
is made in opposition to plaintiff’s motion for ii temporary injunc¬ 
tion and in support of defendants' motion to dismiss the bill. 

“An outline of my economic training and experience is as follows: 

“Graduated from the University of Michigan. 1 received the 
degrees of A. 13. and A. M. therefrom; the degree of Ph. D. from 
the University of Pennsylvania; the degree of Sc. D. from Temple 
University. During the Food Administration period I was Federal 
Milk Commissioner for the Eastern States; iii mv book on The 
Price of Milk (published by John C. Winstqn Company. Phila¬ 
delphia. in 1920) the Basic-Surplus Plan is outlined. I have acted 
as arbitrator in milk price matters in all of the important metro¬ 
politan centers in the United States, save on the Pacific Coast. I 
have been for several years, and still atai, Professor in the 
109 Wharton School of Finance and Economics at the University 
of Pennsylvania. 


The Basic-Surplus Plan 


The Basic-Surplus Plan starts with the dairy barn. Cows natu¬ 
rally freshen in the Spring, and they normally give their greatest 
flow of milk during the period of grass production. The con¬ 
sumption of milk does not follow this trend of production. 

On the contrary, milk consumption in any citv will tend to be 
less in the Summer months—especially as folks go away for their 
vacations—and tends to reach its maximum at a period different 
from the maximum of milk production, unless milk production, 
is controlled and guided. 

To match milk production to city consumption, it is necessary to 
work out plans that will pay more to those farmers who produce 
milk in the Autumn months or who produce a! steady quantity the 
year around than is paid to those producers whose maximum output 
comes when the cows are turned out on grass. In order to pay 
farmers more money and make it to their greater profit to produce 
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milk uniformly the year around, and particularly to increase the 
production of milk in the Autumn months, when the flow of milk 
naturally falls otf, the Basic-Surplus Plan was devised. 

Under this Plan, each producer is rewarded for equalized pro¬ 
duction by a guaranteed base price related directly to the price 
of whole milk in the city market. Each farmer is given a base. 
The base was originally the total amount of his production in the 
months of October, November, and December. In the Philadelphia 
area the base can be changed from vear to vear bv agreement 

110 between producer and distributor as appeal's by the license, 
i Philadelphia Milk Shed. This year the base is estimated on 

production in July and November as appears from the license 
aforesaid. The amount which a farmer produces in excess of this 
base production is called surplus. For that surplus he is paid a 
price which differs according to the use to which it can be put— 
usually a price, related to the price of butter, cheese, or evaporated 
milk. 

The plan thus tends not only to stabilize the production of milk 
throughout the year but to give the farmer a guaranteed income 
therefrom. It also tends to put some measure of limitation on total 
production, since the surplus is priced at a lower point than the base. 
The base price is paid for all milk sold at retail. If it were not for 
this guaranteed base price, the price of milk would fluctuate during 
the year, following the price of butter and cheese. It would be 
ruinously low during the time of greatest production. 

Rules are established for transfer of producers from one distributor 
to another to distribute fairly the market demand. The farmers 
are guaranteed a market for 80^ of their base in Philadelphia at the 
present time. This percentage may be changed from year to year. 

This plan was put into effect in the Philadelphia and Baltimore 
Milk Sheds during the World War period and has had general adop¬ 
tion! throughout all the whole milk sheds in the United States. 
Indeed, there is now no large whole milk market shed that does not 
have in one form or another the substance of the Basic-Surplus Plan, 
in order to guarantee greater net returns to the producers of fluid 
milk for these whole milk markets. 

This stabilized production has the advantage of making 

111 it possible to stabilize milk prices in the city. The only alter¬ 
nate means of matching production to consumption is a low 

price in the Summer and a high price in the Autumn. This alter¬ 
nate price method had long been tried in the Philadelphia milk shed 
and every other whole milk shed in the United States, and proved 
to be disastrous. Under it the man who could buy at the lowest 
possible price in the Summertime forced farmers* prices down. The 
small supply in the Winter months necessitated paying a very high 
price to <jet an adequate supply. This high price tempted dealers 
to ship cheap milk from great distances and to lower the qualitv 
of the milk. 

The guaranteed income possible under the Basic-Surplus Plan 
makes it possible for a farmer to adopt standards meeting the require¬ 
ments of Health Departments. 

The Basic-Surplus Plan puts the responsibility of surplus on each 
individual producer. Those who respond by equalizing production 
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are financially rewarded. Those who do not will given the prices 
that excess production requires. 

In short, the plan guarantees a better and higher annual income 
to the farmer, guarantees a better product to the Consumer, guaran¬ 
tees a stabilized price to the consumer, takes away the risk that excess 
of supply will break the price and lowers distribution costs by 
adapting selling plans to production quantities. 

The parties signatory to the .Philadelphia Agreement, all of whom 
have subscribed to the Basic-Surplus Plan described above, represent 
over 75% of the milk produced and sold in the entire territory. The 
Plan was adopted in the agreement after over a decide of satisfactory 
experience with it. It has resulted in a lowe^ price to the con- 
11*2 sinner and a higher average price to the producer, as appears 
in Bulletin 174. May 1930—Cooperative Marketing of Field 
Milk. Bureau of Agricultural Economics. United States Department 
of Agriculture. 

Clyde L. King. 

Subscribed and sworn to before me this 30 day of jAugust 1933. 

[seal] Wilfred M. Richards. 

Notary Public. 

113 Affidavit \ 

Filed October 12, 1936 


State of Virginia, 

County of Fairfax , -vs*: 

* * * * * 


* 


Personally appeared before me. Elmer E. Cockrjll, a Notary Pub¬ 
lic in and for the State and County aforesaid, Jjohn Gerken, who 
being on oath duly sworn deposes and says that he is advised and 
believes that for the ten days period, to-wit: September 21 to Septem¬ 
ber 30. 1936. the milk sold and delivered by him to the Model Farms 
Dairy. Inc. is of the value as computed under the marketing agree¬ 
ment" $83.32 whereas the amount he is entitled to under his contract 
with the Model Farms Dairy. Inc*., for the same j quantity of milk 
delivered in the same period of time is $89.37, thus making an in¬ 
crease of $6.15. exclusive of barn score premiums; that the difference 
in barn score premiums payable to affiant under his contract with 
the Model Farms Dairy and under the terms of the order totals 
$0.88 for the ten day delivery period or $0.08 per day, therefore, the 
total difference which affiant received under his contract with the 
Model Farms Dairy. From information given by the Market Ad¬ 
ministrator the total milk on the Washington Market for this ten 
day per period was 5,367.898 pounds of which Class I milk totaled 
4.974.945 pounds and Class III milk 392.953 pounds; that of the 
total milk the surplus was 7.3+ %. This is approximately the lowest 
if not the lowest, period throughout the year as far as production 
is concerned and accordingly the relation of surplus to basic 
114 will be lower than at any other period which means that the 
price received for basic milk for this period will be higher 
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than at any other period of the year: that according to tlie com¬ 
putation of the Market Administrator the price to be paid for i 
excess milk is $2,150 less a deduction for the purpose of retaining 
a cash balance $.026 leaving the price to be paid for excess or sur¬ 
plus milk $2.13 per hundredweight; that the consumption of milk 
for this period of ten days and in fact this Fall period exceeds the 
consumption of milk for the Spring period when the supply of milk 
is at its greatest: that this affiant upon information and belief avers 
that the average surplus of milk on the Washington Market over a 
twelve month period is 15% whereas in May and June it is 23%-. 
and hence it follows that computation under the market agreement 
for the months of May and June will show that the price received 
for excess milk will be a figure far less than the above mentioned 
sum of $2.13 per hundredweight for the last ten days of September 
1936: that accordingly this affiant will receive far less for his milk 
under the computations of the market agreement for months when ' 
the supply of milk is greater than he will receive under his con- ! 
tract with the present distributor: that the tabulations for the price 
of milk for the said ten days of September does not present a true 1 
picture for in this period you have the most ideal conditions, namely, 
a large consumption with a small production, and hence Class I 
sales are sufficient to allow each producer on the market his full 
base rating under the marketing order. However, an entirely dif¬ 
ferent picture is presented when the market demands for Class I 
milk a iv lessened and there is not sufficient Class I sales in the 
market to enable the Administrator to pay to each producer his 
entire base rating but only a percentage thereof since the amount 
of each producers base rating: that is the amount of milk for which 
lie will be paid $3.02 per hundredweight must vary with and de¬ 
pend upon the amount of milk consumed as Class I milk in the 
115 market each day. that is. when the total consumption of first 
class milk is less than the total established base of all pro¬ 
ducers it follows that the base used for the payment to the fanner 
will decline. Hence the figures presented by the Market Admin¬ 
istrator are based on a surplus of 7.3-r% whereas the average for. 
the vear is 15% or greater. Upon information and belief this affiant 
avers that the figures of the Administrator set out in the annexed 
exhibit prayed to be read and taken as a part hereof are not cor-; 
rect but oniy approximate figures since the said Administrator has; 
not information from all distributors which would be necessary to 
make a correct statement: that the price of $2.13 per hundred is 
not the final figure to be paid to the producer for the excess milk 
for the said ten day period but is subject to be changed and the 
producer receiving same required to return part thereof. 

John Gerkex. 

Subscribed and sworn to before me this 10th day of October 1936.' 

[seal] Elmer E. Cockkill. 

Notary Public. 

My commission expires March 20. 193S. 
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116 Market Administrator , District of Columbia Marketing Area — Announce¬ 
ment of price computation for September 21-301 1030 period 


Article VI—Sec. 2 


Pounds 


Values 


Par. 1 Class I milk (a. $2.82 per cwt. 
Class II milk. 


Total milk.. 

2 Base milk (100% of assigned bases) > (?; $.'1.02. 

3 Excess milk. 


4.974.945 
392,953 


5.367.898 
3. 744, 740 


1.623.158 


$140, 293.45 
7.792.05 


148.085.50 
113.091. 15 


34,994.35 


Gross price per cwt. of excess milk. 

4 Deduction for purpose of retaining a cash balance. 

Price to be paid for excess milk. 



1 Percentage of base milk to Class I milk. 75.27%. 

Minimum prices to be Paid for 4.0% Milk Delivered at City Plants 
(Premiums for barn scores to be added on base milk). 

To producers with assigned bases, $3.02 for amount of milk up to 
100%. of each producers assigned base, $2.13 foil remainder of milk. 

To producers with market percentage bases,! $3.02 for 70% of 
amount of milk delivered bv each producer. $243 for remainder of 
milk. 

To producers with no bases (new producers) j. $2.13 for all milk 
delivered. 

Office of the Market Administrator, Room 2|l5. South Agricul¬ 
tural Building, October 8, 1930. 

4 ! 

117 Return to rule to show cause 

1 

Filed October 8, 1930 


To the Honorable , the Justices of the said Court: 

Complying with the order of this Honorably Court, dated Sep¬ 
tember 30. 1930, requiring the defendants to show cause on or before 
the 8th day of October i930. why the application for an injunction 
pendente lite herein should not be granted, come now the defendants, 
Henrv A. Wallace, Secretary of Agriculture of the United States 
of America, and Richard I). Aplin, Market Administrator, appointed 
pursuant to Article II of the order regulating the handling of milk 
in the District of Columbia Marketing Area issijed by the Secretary 
of Agriculture, September 17, 1936. and make this return to the said 
order to show cause passed upon such application. 

The defendants respectfully represent that the plaintiff is not 
entitled to any preliminary injunction as prayed for in the bill of 
complaint for the following reasons: 

1. The bill of complaint and exhibits attached thereto show that 
the plaintiff has no standing to maintain this $uit or to request or 
to obtain an injunction pendente lite as prayed for in the said bill 
of complaint. 

“a. Neither the Agricultural Adjustment Act I nor the order regu¬ 
lating the handling of milk in the District of Columbia 
118 marketing area issued by the Secretary of Agriculture Sep¬ 
tember 17, 1936, requires the plaintiff tq do anything or to 
refrain from doing anything. 
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“b. Neither the Agricultural Adjustment Act nor the order regu¬ 
lating the handling of milk in the District of Columbia marketing 
area issued by the Secretary of Agriculture September 17, 1936, 
provides any penalty which may lie enforced against the plaintiff by 
the defendants or by any other person.*' 

2. The bill of complaint does not allege facts sufficient to show that 
the plaintiff is now suffering or will suffer irreparable or other 
injury or dam'ge by reason of the provisions of the Agricultural 
Adjustment Act or the provisions of the order regulating the han¬ 
dling of milk in the District of Columbia marketing area issued by 
the Secretary of Agriculture September IT. 1936. 

u a. By the terms of the order the prices which handlers, he., dis¬ 
tributors of milk, are required to pay to producers are minimum 
prices and any rights which the plaintiff has to receive or to demand 
higher prices are not abridged or affected by any provision of the 
Act or by any provision of the order. 

“b. The bill of complaint does not allege that Model Farms Dairy. 
Inc., the distributor which purchases the milk of plaintiff which is 
distributed in the District of Columbia marketing area, has indi¬ 
cated that it will comply with the order or that it will refuse to pay 
the plaintiff a price equal to his contract price or that it will breach 
its contract with the plaintiff because of the order.” 

3. The bill of complaint does not allege facts sufficient to show that 
the plaintiff does not have a complete and adequate remedy at law 
for any injury or damage which may result to him by reason of 

the issuance and operation of the said order regulating the 
119 i handling of milk in the District of Columbia marketing area; 

and the plaintiff has a complete and adequate remedy at law 
for any such injuries. 

Wherefore, the defendants pray that the application for an injunc¬ 
tion pendente lite be denied and that the rule to show cause be 
vacated and discharged. 

John Dickinson, 

i Assistant Attorney General of the United States. 

Leslie C. Garnett, 

United States Attorney , 

John S. L. Yost. 

A. H. Feller. 

i Special Assistants to the Attorney General , 

Solicitors for defendants. 

Mastin G. White, 

Solicitor of the Department of Agriculture , 

Mary C. Myers, 

Chief Attorney. Department of Agriculture , 

Of Counsel. 


120 


Order for injunction pendente lite 
Filed November 10, 1936 
(Equity No. 62536) 


Upon consideration of the verified original bill of complaint, the 
exhibits thereto, the rule to show cause issued thereon, the answers of 
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the defendants to said rule and the affidavits filed herein by the plain¬ 
tiff and the defendants and the application of thej plaintiff for a pre¬ 
liminary injunction having been argued before! the Court by the 
attorneys for the plaintiff and the attorneys for (he defendants, and 
it appearing to the Court, as set forth in the findings of fact and 
conclusions of law filed herein on the 29th day of October 1936, 
that the plaintiff is entitled to the relief prayed for, it is by the 
Court this 10" day of November 1936, 

Ordered that the defendants, Henry A. Wallacej Secretary of Agri¬ 
culture of the United States, and Richard D. Apjin, Market Admin¬ 
istrator, Milk Marketing Order for the District of Columbia, be 
and they are hereby enjoined and restrained pendente lite from carry¬ 
ing out and enforcing, by themselves or by their agents, that certain 
order promulgated and issued by said defendants dated September 
17, 1936, effective September 21, 1936, the same bqing a milk market¬ 
ing order for the District of Columbia and beinjg known as Order 
No. 11, an order regulating the handling of milk in the District of 
Columbia marketing area in so far as said order and the enforcement 
thereof affects plaintiff; provided, however, that the plaintiff shall 
file herein an undertaking in the sum of One Thousand ($1,000.00) 
Dollars conditioned upon the payment of such costs and damages 
as mav be incurred or suffered bv anv party who may be found 

121 to have been wrongfully enjoined or restrained hereby. 

O. R. IiuHRiXG, Justice. 

Defendants' objection to the above order overruled, exception noted 
and entered in the minutes of the Court. 

(). R. Luhring. Justice. 

Memorandum, December 3, 1936. Bond of plaintiff for $1000.00 
with Standard Accident Insurance Company a^ surety—approved 
and filed. 

122 Order granting special appeal j 

j 

Filed February 11, 1937 

i 

1 

United States Court of Appeals for the District of Columbia 

No. 2708 Original. January Term, 11937 

| 

Equity No. 62,536 

Henry A. Wallace, Secretary of Agriculture of the United 
States, and Richard D. Aplin, Administrator' Milk Marketing 
Agreement and Order for the District of Columbia, petitioners 

I 

i 

V.s. 

1 

A. Lawrence Leigh 

On consideration of the petition for allowance of a special appeal 
in the above entitled cause from the order of the District Court of 
the United States for the District of Columbia filtered therein on 
November 10, 1936, by Mr. Justice Oscar R. Luhriiig, 
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It is ordered by the Court that the petition be and it is hereby 
granted and a special appeal allowed as prayed. 

Per Mr. Chief Justice Martin. 

January 25, 1937 . 

A true Copy, 

Test: 

[seal] Moncure Burke. 

Clerk of the United State* Court of 
Appeals for the District of Columbia. 

123 Assignment of error* 

Filed February 11, 1937 

Equity Nos. 62521 and 62536 

* * * $ * * * 

Come now Henry A. Wallace. Secretary of Agriculture of the 
United States, and Richard D. Aplin. Market Administrator under 
Order No. 11, regulating the handling of milk in the District of 
Columbia, defendants in the above-entitled causes, and file the fol¬ 
lowing Assignment of Errors upon which they will rely in the prose¬ 
cution of the special appeal petitioned for in said causes and allowed 
by the United States Court of Appeals for the District of Columbia, 
from the decree of this court entered on the 10th dav of November 
1936: 

1. The court erred in taking jurisdiction in these cases, over the 
objection of defendants, because said cases present no ground of 
equity jurisdiction. 

2. The court erred in holding that there was shown a present and 
real injury to the plaintiffs. 

3. The court erred in granting injunctions pendente lite enjoining 
and restraining the defendants Henry A. Wallace and Richard D. 
Aplin from carrying out and enforcing, by themselves or bv their 
agents. Order No. 11 regulating the handling of milk in the District; 
of Columbia Marketing Area, insofar as said Order and enforcement 
thereof affects the plaintiffs. 

4. The court erred in not denying the plaintiffs* petitions for 
injunction. 

5. The court erred in making absolute the rule to show cause. 

6. The court erred in holding that the plaintiffs have a standing 

to maintain the present suits. 

124 7. The court erred in holding that plaintiffs had no adequate 
remedy at law. 

8. The court erred in holding that the questions involved in these 
cases had been settled by the decision of the United States Supreme 
Cotirt in United States v. Burler. 297 U. S. 1. 

9. The court erred in holding that the milk marketing agreement 
provisions of the Agricultural Adjustment Act were not separable 
from other provisions of said Act. 
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10. The court erred in finding that Order No. 11 “controls, or at 
least attempts to control, the production of milk in the States of 
Maryland and Virginia.” 

Dated February 11, 1937. 

Leslie C. Garnett, 

United States Attorney. 

Robert H. Jackson, 
Assistant Attorney General. 

A. H. Feller, 

Special Assistant to the Attorney General. 

Mastix Gl. White, 

Solicitor , Department of Ayricultwre. 

Mary Connor Myers, 

J. J. W. ! 

Attorney , Solicitor's Office , Department of Ayriculture. 

125 Designation of Record 

Filed February 11, 1937 

I 

(Equity Nos. 62521 and 62536) | 

* * * * * ! * * 

Now come Henry A. Wallace, Secretary of Agriculture, and Rich¬ 
ard D. Aplin, Market Administrator, the appellants in the above- 
entitled causes and designate the parts of the recoijd and the evidence 
which they desire to have included in the transcript, said parts being 
considered sufficient for the determination of the questions raised 
on appeal, namely: 

1. Original bill for injunction. Ganiev et al. v. Wallace, and thir¬ 
teen exhibits attached thereto. 

2. Rule to show cause, Ganiev et al. v. Wallace. I 

3. Affidavit of Dale I. Hunt. 

4. Affidavit of James J. Ward. 

5. Bill to enjoin the enforcement of Milk Marketing Agreement 
and Order for the District of Columbia Marketing Area, in Leigh 
v. Wallace et al. 

6. Affidavit of A. Lawrence Leigh. 

7. Affidavit of Elmer E. Coekrill. 

S. Return to Order to Show Cause. Ganiev et al. v. Wallace. 

•> : 

9. Return to Order to Show Cause, Leigh v. Wallace et al. 

10. Affidavit of E. W. Gaumnitz. 

11. Affidavit of Richard D. Aplin. 

12. Findings of Fact and Conclusions of Lawj of Justice O. R. 
Luh ring. 

13. Order for injunction pendente lite. Ganiev ejt al v. Wallace. 

14. Order for injunction pendente life, jLeigh v. Wallace 
126 et al. 

15. Petition for Allowance of Special Appeals in consoli¬ 
dated cases. 

16. Order of United States Court of Appeals for the District of 
Columbia granting Petition for Special Appeal ih Ganiev et al. v. 
Wallace. 
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17. Order of United States Court of Appeals for the District of 
Columbia granting Petition for Special Appeal in Leigh v. Wallace 
et al. 

18. Assignment of Errors. 

19. Together with a copy of this designation. 

Dated Feb. 11. 1937. 

Leslie C. Garnett, 

United State* Attorney, 

! Robert H. Jackson. 

. 1 ssistan t A ttorney ( '/ eneral , 

! A. H. Feller. 

Special Aristant to the Attorney (r eneral. 

Mastix G. White. 

Solicitor, Department of Justice, 

Mary Connor Myers. 

i Attorney, Solicitors Office , 

Department of Agriculture. 


Service of the above designation of record acknowledged this 11th 
day of February 1937. 

Sefton Darr. 

Attorney for (lanley et al, 
Frederick Stohlman. 
George A. Cassidy. Jr.. 
Attorneys for .1. Latrrencc Leigh. 


Memorandum , February lf>. 193*. d ime to file transcript in United 
States Court of Appeals extended to March 15. 1937. j 


127 


1 dd it zonal designation of record 


Filed Februarv 17. 1937 
Equity Nos. 02521 and 027)30 


* * * * * 


* 


* 


Come now A. Lawrence Leigh. Joseph II. Ganiev. Harry G. Crum, 
Anna M. Davis, Glenn Trout. Harvey M. Lare, Frank M. Stauffer.; 
Carl M. Thomas, Glen H. Crum. Samuel Rosenstock and Harry 
Sworn ley. co-partners trading as Rosenstock and Swomley. Claude 
T. Droneburg, and James B. Runkles. appellees in the above entitled 
causes and designate parts of the record to be included in the tran¬ 
script in addition to those designated by appellants, such additional 
parts being deemed necessary and material for a determination of 
the questions raised on appeal namely: 

1. Rule to show cause. Leigh v. Wallace, et al. 

2. Affidavit of John Gerken. 

3. Memorandum of injunction bond. Ganiev, et al.. v. Wallace. 

4. Memorandum of injunction bond. Leigh v. Wallace, et al. 
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i 

1 

5. Affidavit of Clyde King in cause known as;Capital City Milk 
Producers Association v. Henry A. Wallace, Secretary of Agricul¬ 
ture, Equity Cause No. 56113. 

6. Affidavit of Clarence V. Dye. 

7. This designation. 

Frederick! Stohlman, 
George A. Cassidy, Jr., 

Attys. for A. Lain rente Leigh. 
Sefton Dark, 

Jas. O’D. i Moran, 

Attys. for Joseph JI. Ganley , et cd. 

128 District Court of the United States fov the District of 

Columbia 

1 

i 

United States of America, 

Distnct of Columbia , ss: 

I, Charles E. Stewart, Clerk of the District Court of the United 
States for the District of Columbia, hereby certjify the foregoing 
pages numbered from 1 to 127, both inclusive, to be a true and 
correct transcript of the record according to directions of counsel 
herein filed, copies of which are made part of this transcript, in 
cause No. 52521 in Equity, wherein Joseph II. Ganley et al. are 
Plaintiffs and Henry A. Wallace, Secretary of Agriculture of the 
United States of America, is Defendant, and ciiuse No. 62536 in 
Equity, wherein A. Lawrence Leigh is Plaintiff apd Henry A. Wal¬ 
lace, Secretary of Agriculture, et al., are Defendants, as the same 
remain upon the files and of record in said Court, j 

In testimony whereof. I hereunto subscribe my pame and affix the 
seal of said Court, at the City of Washington, in jsaid District, this 
15th dav of March 1937. 

[seal] 

Chari.es E. Stewart, Clerk. 

By Andrew A. HornJer. Asst. Clerk. 

[Endorsement on cover:] No. 6929. Henry A. Wallace, Secre¬ 
tary of Agriculture of the United States of America, Appellant, vs. 
Joseph H. Ganley, Harry G. Crum, Anna M. et al., etc. No. 6930. 
Henry A. Wallace. Secretary of Agriculture of the United States, 
and Richard D. Aplin, Administrator, Milk Marketing Agreement 
and Order for the District of Columbia. Appellants, vs. A. Lawrence 
Leigh. United States Court of Appeals for the District of Colum¬ 
bia. Filed Mar. 15, 1937. Moncure Burke, Clerk. 


U. S. GOVERNMENT PRINTING OFFICE! IR37 


I 







Special Calendar—Nos. 6929 

and 6930 

■' ' ■ ■ ... .... ■■ . . . -■■ ■ - 


PifVTflpf - r ' ’'vP' c oi i jv 

United States Court of Appeals for the 

District of Columbia ' 


January Term, 1937 


Henry A. Wallace, Secretary of Agriculture of the 
United States of America, appellant 


v. 


Joseph H. Ganley, Harry G. Crum, Anna M. Davis, 
Glenn Trout, Harvey M. Lare. Frank M. Stauffer, 
Carl M. Thomas, Glen H. Crum, Samuel Rosenstock 
and Harry Swomley, Co-Partners Trading as Rosen¬ 
stock and Swomley, Claude T. Droneburg and James 
B. Runkles. appellees 


Henry A. Wallace, Secretary of Agriculture of the 
United States of America, and Richard D. Aplin, Ad¬ 
ministrator, Milk Marketing Agreement and Order 
for the District of Columbia, appellants 

v. 

A. Lawrence Leigh, appellee 


APPEALS FROM THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA 


BRIEF TOR APPELLANTS 


JOHN S. L. YOST, 

Special Assistant to the Attorney General. 

ROBERT H. JACKSON, 

Assistant Attorney General. 

A. H. FELLER, 

Special Assistant to the Attorney General. 

LESLIE C. GARNETT, 

United States Attorney. 

MASTIN G. WHITE, 

Solicitor , Department of Agriculture. 

MARY CONNOR MYERS, 

Attorney , Department of Agriculture. 

















INDEX 


Page 


Opinion below_ 4- 2 

Question presented-. --i - 2 

Statute and order involved. 4- 2 

Statement. .. i. 3 

Assignment of errors.. 4 . 4 

Argument.---- --4 .— 5 

Preliminary statement. 4- 5 

The statute. j . 6 

The order. -. -4 .- 8 

Appellees have no standing to maintain their suits. Con¬ 
sequently the court below was without jurisdiction- 18 

Conclusion. ..—.-..{- 33 

Appendix- }. 35 


CITATIONS 

Cases: 

Aetna Insurance Co. v. Hyde, 275 U. S. 440-f- 

Adkins v. Lyons, 261 U. S. 525---4- 

Alabama Power Co. v. Ickes, decided by this Court May 10, 

1937..-....[. 

Cavanaugh v. Looney, 248 U. S. 453-f- 

Community Natural Gas Co. v. City of Cisco, 65 F. (2d) 320. 

Cruickshank v. Bidwell, 176 U. S. 73- 4 - 

Heald v. District of Columbia, 259 U. S. 114-j- 

Hegeman Farms Corp. v. Baldwin, 293 U. S. 163-|- 

Hendrick v. Maryland, 235 U. S. 610.. 4 - 

Hubbard Investment Co. v. Brast, 59 F. (2d) 709.1- 

Hurley v. Kincaid, 285 U. S. 95-j- 

Karr v. Baldwin, 57 F. (2d) 252---- 

Massachusetts v. Mellon, 262 U. S. 447- 

Massachusetts State Grange v. Benton, 272 U. S. 525- 

Milliken v. Stone, 16 F. (2d) 981----j-. 

Nebbia v. New York, 291 U. S. 502-f- 

Popular Mechanics Co. v. Fawcett Publications, Inc., 1 F. 

Supp. 292.. . 4 .— 

Public Service Commission v. Great Northern Utilities Co., 

289 U. S. 130....--4.. 

Texas and New Orleans R. R. Co. v. A orthside Belt Ry. Co., 

276 U. S. 475_.-- 4 - 

United States v. Butler, 297 b - S. 1-j-- 

Tyler v. Judges, 179 U. S. 405- 4 - 


20 

26 

20 

19 

20 

19 
18 

20 
18 
20 
20 
20 
18 
20 

19 
10 

20 

20 

20 

5 

18 


Statutes: ! 

Agricultural Adjustment Act, as amended (Act of May 12, 

1933, 48 Stat. 31, 7 U. S. C. A. 601 et seq., as aihended by 

Act of August 24, 1935, 49 Stat. 750)- 2, $, 6, 21, 22, 33, 35 

Agricultural Marketing Agreement Act of 1937 (approved 
June 3, 1937).....f- 2,55 


(i) 


I 


152792—37 


1 







































United States Court of Appeals for the 
District of Columbia ! 


January Term, 1937 


Nos. 6929 and 6930 


! 

| 

| 


Henry A. Wallace, Secretary of Agriculture of 
the United States of America, appellant 


v. 


Joseph H. Ganley, Harry G. Crum, Anna M. 
Davis, Glenn Trout, Harvey M. LareJ Frank M. 
Stauffer, Carl M. Thomas, Glen H. Crum, 
Samuel Rosenstock, and Harry Swomley, Co¬ 


partners Trading as Rosenstock and 
Claude T. Droneburg, and James B. 

APPELLEES 


Swomley, 

Runkles, 


Henry A. Wallace, Secretary of Agriculture of 
the United States of America, and Richard D. 
Aplin, Administrator, Milk Marketing Agree¬ 
ment and Order for the District of Columbia, 
APPELLANTS 

V . 

A. Lawrence Leigh, appelle^; 

i 

APPEALS FROM THE DISTRICT COURT OF THE EXITED 
STATES FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 

(l) 







2 


OPINION BELOW 

The findings of fact and conclusions of law of 
Mr. Justice Lull ring appear in the record at pages 
54-59. 

QUESTION PRESENTED 

Whether the District Court has jurisdiction to 
issue an injunction against the enforcement of the 
order regulating the handling of milk in the Dis¬ 
trict of Columbia marketing area issued by the Sec¬ 
retary of Agriculture under the provisions of the 
Agricultural Adjustment Act, as amended. 

STATUTE AND ORDER INVOLVED 

The pertinent provisions of the Agricultural 
Adjustment Act, as amended (Act of May 12, 
1933, 48 Stat. 31, 7 U. S. C. A. 601 et seq., as 
amended by Act of August 24, 1935, 49 Stat. 750), 
appear in the Appendix, infra, pages 35-55. Order 
No. 11, regulating the handling of milk in the 
District of Columbia marketing area, issued bv 
the Secretary of Agriculture on September 17, 
1936, appears in the record at pages 26-37. Sec¬ 
tion 4 of the Agricultural Marketing Agreement 
Act of 1937, approved June 3, 1937, ratifying 
and confirming orders issued bv the Secretary 
of Agriculture pursuant to Section 8c of the Agri¬ 
cultural Adjustment Act, as amended, appears in 
the Appendix, infra, pages 55-61. 
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STATEMENT 

These cases are before this Court on special 
appeals from orders for injunctions pendente lite 
issued by the United States District Court for the 
District of Columbia. | 

On September 30, 1936, appellees, who are pro¬ 
ducers of milk for sale to dairies engaged in dis¬ 
tributing milk within the District of Columbia 
marketing area, filed bills of complaint against 
appellants seeking to enjoin the enforcement of 
the order regulating the handling of ifiilk in the 
District of Columbia marketing area,| issued by 
the Secretary of Agriculture on September 17, 
1936, in pursuance of Section 8c of the Agricul¬ 
tural Adjustment Act, as amended (R. 1-10, 61- 
65). The bills allege that the Agricultural Ad¬ 
justment Act and the order are unconstitutional. 
It is alleged that appellees had entered into con¬ 
tracts with certain distributors or handlers of 
milk; that the effect of the order was io abrogate 
these contracts; that the enforcement of the order 

I 

would result in the appellees’ receiving a substan¬ 
tially lower price for their milk than they were 
entitled to receive under their contracts, and that 
consequently they were in danger of suffering ir¬ 
reparable injury. Preliminary and jpermanent 
injunctions were prayed for. 

On return to a rule to show cause ivhy a pre¬ 
liminary injunction should not issue, appellants 
replied that there was no showing of irreparable 


i 
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injury; that any right which appellees had to re¬ 
ceive prices under their contracts with the han¬ 
dlers higher than the minimum prices fixed under 
the order was not affected by the order, and that 
consequently appellees had no standing to main¬ 
tain these suits (R. 43-44, 73-74). Affidavits were 
; filed on behalf of both appellants and appellees. 

On October 29, 1936, the court below handed 
I down findings of fact and conclusions of law (R. 
54-59) holding that appellees had a standing to sue 
and that the Act and order were unconstitutional 
as an attempted regulation of agricultural produc¬ 
tion. Preliminary injunctions were consequently 
issued enjoining appellants from enforcing the or¬ 
der “in so far as said order and the enforcement 
i thereof affects the plaintiffs” (R. 59-60, 74-75). 
i On February 11, 1937, this Court granted special 
appeals (R. 60, 75). 

ASSIGNMENT OF ERRORS 

1. The court erred in taking jurisdiction in these 
cases over the objection of defendants, because the 
cases present no ground of equity jurisdiction. 

2. The court erred in holding that the plaintiffs 
had shown that they were threatened with imme¬ 
diate, direct, and irreparable injury. 

3. The court erred in granting injunctions pen¬ 
dente lite enjoining and restraining the defendants 
Henry A. TV allace and Richard D. Aplin from 

i carrying out and enforcing, by themselves or by 
their agents, Order No. 11 regulating the handling 
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of milk in the District of Columbia marketing area, 
in so far as said order and the enforcement thereof 
affects the plaintiffs. 

4. The court erred in not denying the plaintiffs’ 
petitions for injunctions. 

5. The court erred in making absolute the rule 
to show cause. 

6. The court erred in holding that the plaintiffs 
have a standing to maintain the present j suits. 

7. The court erred in holding that th^ plaintiffs 
had no adequate remedy at law. 

8. The court erred in holding that the questions 

involved in these cases had been settled by the deci¬ 
sion of the United States Supreme Court in United 
States v. Butler, 297 U. S. 1. j 

9. The court erred in holding that the milk mar¬ 
keting agreement provisions of the Agricultural 
Adjustment Act were not separable fronj other pro¬ 
visions of said Act. 

10. The court erred in finding that Otfder No. 11 
4 ‘controls, or at least attempts to control, the pro¬ 
duction of milk in the States of Maryland and Vir- 

* • ? ? 
gima. 

ARGUMENT 

Preliminary statement 

| 

It is the position of appellants that the District 
Court had no jurisdiction to enter the preliminary 
injunctions. Appellants believe that the jurisdic¬ 
tional issue is the only one which should be con¬ 
sidered by this Court on these special appeals and 
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consequently this brief is limited to a consideration 
of that issue. In order to appreciate fully the ju¬ 
risdictional issue a brief description of the statute 
and order is necessary. 

The statute 

The Agricultural Adjustment Act, as amended, 
commences with a declaration of emergency, setting 
forth in part that the severe disparity between 
the prices of agricultural commodities and the 
prices of industrial products has burdened and ob¬ 
structed the normal currents of commerce in cer¬ 
tain agricultural commodities. Section 2 sets 
forth the policy of Congress to reestablish prices 
to farmers at a level that will give agricultural com- 
! modities a purchasing power with respect to ar- 
, tides which farmers buy equivalent to that which 
obtained in the base period, which, subject to the 
provisions of Section 8e, is the pre-war period, 
August 1909 to July 1914. The declaration of 
policy constitutes the primary standard in accord¬ 
ance with which the powers specifically conferred 
on the Secretarv of Agriculture must be exercised. 

The specific power here exercised is the power 
. to issue orders regulating the handling of certain 
agricultural commodities (Section 8c (2)). The 
orders are applicable only to such handling “as is 
in the current of interstate or foreign commerce, 
or which directly burdens, obstructs, or affects 
interstate or foreign commerce.” The Secretary 
is required to give notice and an opportunity for a 
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hearing upon a proposed order (Section 8c (3)) 
and must make specific findings as a prerequisite 
to the issuance of an order (Section 8cj (4)). In 
the case of milk and its products, orders must con¬ 
tain one or more of certain specified terrps and con¬ 
ditions, and no others (Section 8c (5)). The most 
significant power conferred with respect to milk is 
the power to fix or to provide a method for fixing 
minimum prices for milk. 

An order may not be issued unless the Secretary 
of Agriculture finds that it is approved or favored 
by at least two-thirds of the producers supplying 
the market or by producers who supply at least 
two-thirds of the volume of the comipodity dis¬ 
tributed in the marketing area (Sectibn 8c (9)). 
Any handler subject to an order may petition the 
Secretary of Agriculture for a modification of an 
order or for an exemption from an order (Section 
8c (15) (A)). A handier who violates an order is 
subject to a fine (Section 8c (14)) or may be en¬ 
joined from violation (Section 8a (6)). 

The Act nowhere contains any provision requir¬ 
ing the appellees to do or to refrain from doing 
any act at all and there are no penalties whatever 
applicable to the appellees. Indeed Section 8c 
(13) (B) specifically provides that \‘N° order 
issued under this title shall he applicable to any 
producer in his capacity as a producer” (Italics 
supplied). Nor does the Act contain any provi¬ 
sion abrogating any existing contracts for the pay- 
152792—37—2 
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ment of prices to producers higher than the 
minimum prices fixed under the Act. 

The order 

In accordance with Section 8c of the Act the 
Secretary of Agriculture issued, on September 17, 

9 

1936, Order No. 11, regulating the handling of milk 
in the District of Cohimbia marketing area (R. 
26-37). 

The sole purpose of the order is to establish 
minimum prices which handlers of milk should pay 
to producers. Any reasonable plan of fixing mini¬ 
mum prices should follow the pricing system estab¬ 
lished in the market. Undoubtedly, one of the pur¬ 
poses of Congress in requiring by Section 8c (3) 
of the Act that the Secretary hold a hearing and 
take evidence before issuing an order was that the 
marketing system of the particular market might 
be followed as nearly as possible in fixing prices. 
The Act contemplates variations in customs and 
authorizes regulations adaptable to these various 
systems, respectively (Section 8c (11) (C)). Due 
to the intricacies of the milk business, the prevail¬ 
ing system established by custom in the District of 
Columbia market, and adopted in the order, ap¬ 
pears elaborate and complex to one unfamiliar with 
the business. 

The system makes a distinction between the cost 
of milk to handlers and the payment for milk to 
producers since it has long been recognized in the 
business that a handler can pay a higher price for 
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the milk which he distributes for fluid consumption 
than he can pay for milk used for ice Icream and 
other manufacturing purposes; and, yet], by reason 
of the fact that all milk delivered to the! handler is 
of the same quality and is commingled at his plant, 
he cannot determine, as between his producers, who 
delivered the milk sold at the higher price and who 
delivered the milk sold at the lower pric6. 

The salient features of the system are! two. The 

I 

first is the classification of milk according to use 
for the purpose of fixing cost to handlers. Milk 
which is used for consumption in fluid form is 
known as Class I milk and bears a relatively high 
price. Milk which is used for making ice cream is 
known as Class II milk and bears a lojvver price. 
The second feature of the system is the so-called 
base-rating and equalization pool plan,! by which 
the minimum prices to producers are fixed. 

The base-rating and equalization poql plan is 
the result of many years of experimentation by the 

l 

milk industry in all milk sheds in the United States 
directed toward the supplying of the public with 
sufficient milk and cream of proper quality and the 
fair distribution of the burden of the Necessary 
surplus among producers. ; 

One is inclined, upon hearing the word “sur¬ 
plus,” to assume that it indicates large supplies in 
storage and over-production which mus^; be con- 
trolled; but the word does not mean this when used 

I 

with respect to milk. Milk is perishable! and can- 


i 

! 
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not be stored. It is recognized by all persons 
familiar with the milk industry that in any milk 
shed supplying a large metropolitan area an ever¬ 
present surplus is absolutely necessary. It was 
recognized by Mr. Justice Roberts in his opinion in 
Nebbia v. New York, 291 U. S. 502. He estimated 
the minimum surplus required at 20%, and he 
regarded it as an indispensable burden which 
should be shared by the industry as a whole. 

This surplus is necessary and indispensable be¬ 
cause the consumption of milk in a large metro¬ 
politan area varies from day to day and because 
nature has so arranged the production of milk that, 
except with the application of scientific and expen¬ 
sive methods, there is a wide variation in the pro¬ 
duction of milk from the same herd from season to 
season. Cows ordinarily freshen in the spring and, 
bv reason of recent freshening and abundant pas- 
turage, produce heavily through the spring and 
summer months. In the fall the same herd will 
produce a very much smaller amount of milk. But 
all the herds in the milk shed, taken in the aggre¬ 
gate, must supply in the fall and winter season, 
usuallv referred to as the drv season, a sufficient 
quantity of milk to supply the area served. It is 
perfectly apparent that the same number of cows 
necessary in the milk shed to supply sufficient milk 
of proper quality for fluid consumption in the dry 
months will produce an abundance over and above 
what is required during the flush months. But 
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even in the dry months there must be a moderate 
surplus to take care of the fluctuations in consump¬ 
tion, and in the flush months this surplus is, from 
natural causes, far greater. 

It would be folly to attempt by governmental fiat 
to cut down the surplus in the flush months, because 
the direct result is bound to be scarcity in the dry 
months. The only proper attitude is to recognize 
the ever-present surplus as a necessary burden 
common to the industry and to deal \vith it as a 
marketing problem, which the order recognizes it 
to be, and which it really is. 

All the milk shipped by one group pf producers 
to one handler is intermingled, and when that han¬ 
dler’s milk is finally distributed, it is impossible to 
tell which producer’s milk was bottled and winch 
producer’s milk was sold for Class Iljuse or what 
proportion of an individual producer’s milk was 
sold for each purpose. Surplus milk ini the District 
of Columbia is used principally in the manufacture 
of ice cream, and, despite the fact that it is the same 
quality that goes into bottles, it brings aj lower price 
because it has to compete with cream! shipped in 

j 

from more distant points and is not subject to the 

i 

stringent and therefore expensive health regula¬ 
tions effective in the District of Columbia for fluid 
milk. Obviously, a handler in fairness could not 
pay to one producer the fluid milk prick for all his 
milk and pay to another producer the surplus milk 
price for his entire production. 8otne plan of 


I 

j 

j 

I 
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equalization among producers is an indispensable 
element of any price structure based on cost to 
handler according to classified use. 

In the District of Columbia marketing area sev¬ 
eral producer organizations have existed since 1907, 
the present organization which was incorporated in 
1920 being known as the Maryland and Virginia 
Milk Producers Association. It has a membership 
of 1,150, supplying over 85 r r of the milk marketed 
in the area. During the period from 1907 to 1936 
these associations have tested a number of plans, 
including a base and surplus plan with the associa¬ 
tion handling all surplus milk. This base and sur¬ 
plus plan was in operation at the time the order 
became effective. However, one association alone 
cannot stabilize an entire market, as a minority is 
left free to indulge in the destructive competition 
resulting from the ambition of a few to make indi¬ 
vidual profits at the expense of all others, which 
inevitably leads to price wars, violation of health 
regulations, crippling of purchasing power of pro¬ 
ducers, and endangering of supply for public re¬ 
quirements. In the base-rating plan and equaliza¬ 
tion pool described in articles VI and VII of the 
order the remedy for that evil is provided. 

The equalization pool is an extension of the plan 
used in the past bv individual handlers in dealing 
with their producers and by cooperative associa¬ 
tions in dealing with their members and is merely 
a clearing arrangement, the office of the Market 
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Administrator being the clearing hoij.se. Under 
that arrangement the total value according to use, 
based on the minimum prices described in the or¬ 
der, of all milk delivered to handlers i^ calculated 
by the Market Administrator, and from this figure 
are calculated the minimum prices payable by all 
distributors to all producers. The manner of pay¬ 
ment to producers is prescribed in article VII of 
the order. The determination is arrived at by a 
method commonly known as the base-bating plan, 
which is set forth in article VI of the carder. 

Under that plan each month constitutes a deliv¬ 
ery period and the total of all producers’ bases for 
that period is calculated by the Market Adminis¬ 
trator so as to equal approximately [75% of the 
quantity of milk used for Class I purposes by all 
handlers. This calculation is accomplished in the 
following manner: Each producer is assigned an 
“effective figure” (which represents a| daily quan¬ 
tity of milk) which is effective for tjhe calendar 
year and remains constant during that time; this 
“figure” (which, as stated above, represents only a 
daily quantity of milk) is multiplied by the number 
of days in the delivery period upon wdiich the par¬ 
ticular producer delivered milk; the results thus 
obtained for all producers are added together and 
the Market Administrator calculates thfe percentage 
of the sum total thus obtained which wjill equal ap¬ 
proximately 75% of the Class I milkl This per¬ 
centage when applied to a producer’s “effective 
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figure" multiplied by the number of days upon 
which deliveries were made by such producer dur¬ 
ing the delivery period represents such producer's 
base for such delivery period. 

The “effective figure" for each producer for the 
portion of the year 1936 covered by the order 1 is 
determined by taking 75% of such producer's 
average deliveries per day during the months of 
October, November, and December 1935. For each 
calendar vear after 1936 the “effective figure" for 
each producer is revised in accordance with a defi¬ 
nite uniform formula set out in the order, based on 
the producer's average deliveries per day during 
October, November, and December of the next pre¬ 
ceding year and the average consumption of Class 
I milk per day during the same months. Those 
three months were selected in order to conform to 
the general custom in the area and more particu¬ 
larly because the past experience of the market 
shows that deliveries of milk are more in line with 
the demand for Class 1 milk at that time than at 
any other three-months* period in the year. The 
figure of 75% was adopted because experience has 
shown that approximately 75% of the Class 1 milk 
is sold for consumption as fluid milk, the balance 
being sold in the form of cream. 

In the case of the producer for whom handlers 


1 The order was issued bv the Secretary of Agriculture on 
the 17th day of September 1936, and was effective from Sep¬ 
tember 21, 1936. 
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had not reported deliveries of milk during October, 
November, and December of the preceding calendar 
year, equitable provision is made by assigning to 
such producer an “effective figure” w|bdch repre¬ 
sents the same percentage of his average delivery 
per day as that percentage of the total milk deliv¬ 
ered during such delivery period by all other pro¬ 
ducers not in excess of their respective bases. In 
the case of new producers the same forpnula is ap¬ 
plied at the expiration of two-months’ period of 
delivery by such new producer, during which the 

i 

new producer receives only the excess milk price for 
his milk. 

The producer must be paid “not less than” (or¬ 
der, art. IV; R. 31) the following prices: 

(a) for all deliveries during the delivery period 
not in excess of his base for that period, a price 
fixed in the order at $3.02, and 

(b) for all deliveries in excess of |his base, a 
blended price which in effect represents the com¬ 
bined value of milk used for Class I cre^m purposes 
and milk used for cream sold to ice creafn manufac¬ 
turers, the price of such milk being affected by the 
prevailing market price for cream foif ice cream 
purposes. 

Payments are subject to the butterfat differential, 
the country station and transportation differential, 
the cream differential, and a premium for the pro¬ 
ducer’s Health Department score, except that the 

152792—37-3 
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last named differential does not apply to payments 
for excess milk. 

The handler pays for milk received by him the 
value, based upon minimum prices prescribed in 
the order, of the milk according to the use made of 
it. Should the payments due his producers not 
equal the use value of the milk, the handler pays 
the difference to the Market Administrator to go 
into the so-called equalization pool. Another 
handler may owe his producers more than the total 
use value of the milk delivered to him. The Market 
Administrator thereupon pays to the producers of 
this second handler, through such handler, from 
the pool the amount necessary to make up the 
difference between the use value of the milk and the 
aggregate of minimum payments under the order 
due to his producers. 

When all transactions for a given delivery pe¬ 
riod are cleared, each handler has paid the same 
j3i*ice for his milk according to use, and each pro¬ 
ducer has shared equally in the returns from Class 
I milk and in the burden of surplus Class II milk, 
and all the money paid into the pool has been paid 
out. 

The prices authorized by the Act and fixed by 
the order being minimum prices, the right of a 
producer to recover for breach of an existing con¬ 
tract for higher prices is not impaired. 

The following figures, which represent the first 
pool calculated by the Market Administrator under 
the order, show the manner in which a pool operates: 
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Market administrator—District of Columbia marketing area 
[Price computation for September 21-30, 1936, period] 


Article VI—Sec. 2 

Pounds 

Values 

Par. 1 Class I milk @ $2.82 per cwt-.. 

5,641,044 

392,953 

$159,077.44 
7,792.05 

Class II milk. 

2 Base milk (100% of assigned bases) 1 @ $3.02. 

\ 

3.033,997 

166,869.49 

f 

i 

1.211,009 

1.822,988 

127,172.47 
39,697.02 

3 Excess milk. 

Gross price per cwt. of excess milk.. 

1 

1 

6,033,997 

166,869. 49 



2.178 
.028 

4 Deduction for purpose of retaining a cash balance. 

"I 



1 

1 


2.15 


i Percentage of base milk to Class I milk—75.35%. 


In making the price computation the Market Ad¬ 
ministrator calculates for every producer serving 
the marketing area, whether he be aj member or 
non-member of the association, a bas<f determined 
by purely mathematical computations prescribed 
in the order, and it is particularly to lj>e noted that 
the order grants to the Market Administrator no 
discretion with respect to such computations. At 
the time the order became effective association 
members had bases allocated to them bv the associ- 
ation. Those are intramural bases anil are not the 
bases used by the Market Administrator in his 
price computations. The order requires payments 
to be made to the association for its members’ milk. 
Those payments are made to the association on 
bases determined in accordance with the order by 
the Market Administrator, but should the mem¬ 
bers desire that the association distribute that 
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money to them in accordance with association 
bases, that can be done, as it would in no way affect 
the federal program or discriminate against pro¬ 
ducers who are non-members of the association, 
i If one accepts as a fair and reasonable proposi¬ 
tion the principle that a handler should pay for 
the milk which he receives according to his ability 
to resell it either as Class I or Class II milk, then, 
in fixing minimum prices to producers, one is com¬ 
mitted to some form of price blending. The base¬ 
rating plan is uniformly regarded as the most rea¬ 
sonable form of price blending which will distrib¬ 
ute the burden of the indispensable surplus fairly, 
and to make it effective an equalization pool is ab- 
solutelv necessarv. 

Appellees have no standing to maintain their suits. Con¬ 
sequently the court below was without jurisdiction 

Two well settled principles stand in the way of 
appellees in this proceeding. In the first place 
the federal courts have no jurisdiction to pass upon 
the constitutionality of legislation unless the stat¬ 
ute under attack applies to or directly affects the 
person attacking the validity of the statute. Tyler 
v. Judges, 179 U. S. 405; Hendrick v. Maryland, 
235 IT. S. 610, 621; Heald v. District of Columbia, 
259 U. S. 114, 123; Massachusetts v. Mellon, 262 
U. S. 447. The fact that a statute may have an 
indirect effect upon the plaintiff is not sufficient to 
give the court jurisdiction, since every legislative 
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enactment may have some indirect! effect upon 
everyone in the community. 

In the second place it is elementary that injunc¬ 
tive relief, especially when asked pend/pite life, will 
not be granted unless the complainant can make a 
clear showing that he is threatened with immediate, 
direct, and irreparable injury. 

In Cruicksliank v. Bid well, 176 U. $. 73, the Su¬ 
preme Court said (p. 81) : 

The mere assertion that the apprehended 
acts will inflict irreparable injury is not 
enough. Facts must be alleged! from which 
the court can reasonablv infer that such 
would be the result and in this particular we 
think the bill fatally defective, i 

i 

In Cavanaugh v. Looney, 248 U. S. 453, the Su¬ 
preme Court said (p. 456): 

But no injunction “ought to be granted un¬ 
less in a case reasonably free from doubt”, 
and when necessary to prevent great and 
irreparable injury. Ex parte Ybung, supra, 
166. The jurisdiction should lj)e exercised 
onlv where intervention is essential in order 
effectually to protect property rights against 
injuries otherwise irremediable.! 

In Milliken v. Stone, 16 F. (2d) 98l| (certiorari 
denied 274 U. S. 748), the Circuit Court of Appeals 
for the Second Circuit said (p. 984): 

Mere allegation of irreparable 'injury will 
not suffice to warrant an injunction. Facts 
must appear on which the allegation is pred- 


i 

i 
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icated, in order that the court mav be satis- 
tied of the nature of the injury. Argumen¬ 
tative allegations or inferences from facts 
stated are insufficient to meet the require¬ 
ments of the rule. 

See also Alabama Power Co. v. I ekes, decided bv 
this Court May 10,1937; Hegeman Farms Corp. v. 

Bald inn, 293 U. S. 163, 170; Public Service Com¬ 
mission v. Great Northern Utilities Co., 289 U. S. 

130, 136: Aetna Insurance Co. v. Hyde, 275 U. S. 

440, 447; Texas and New Orleans R. R. Co. v. 
NortJiside Belt Rjj. Co., 276 U. S. 475, 482; Massa- \ 
chusetts State Grange v. Benton, 272 U. S. 525; 
i Community Natural Gas Co. v. City of Cisco, 65 
F. (2d) 320; Hubbard Investment Co. v. Brast, 59 i 
, F. (2d) 709; Karr v. Baldwin, 57 F. (2d) 252; Pop - 
ular Mechanics Co. v. Fawcett Publications, Inc., 

1 F. Supp. 292. : 

It is particularly true that immediate, direct, 
and irreparable injury must be shown where an i 
attempt is being made to enjoin public officers in 
the performance of their statutory functions. In 
Hurley v. Kincaid, 285 IT. S. 95, the following state- , 
ment appears in a footnote to the opinion (p. 104) : 

Even where the remedy at law is less clear 
and adequate, where large public interests 
are concerned and the issuance of an in¬ 
junction may seriously embarrass the ac¬ 
complishment of important governmental 
ends, a court of equity acts with caution and 
i only upon clear showing that its interven- 
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tion is necessary in order to prevent an 

i 

irreparable injury. 

In considering* the sufficiency of the trills of com¬ 
plaint herein two facts must be kept in mind. The 
first is that the marketing provisions <^f the Agri¬ 
cultural Adjustment Act and the District of Co¬ 
lumbia milk order fix only minimum | prices; the 
second is that the Act and order impost duties only 
upon handlers, i. e., distributors of milk, and not 
upon the producers. The appellees herein are not 

i 

handlers; they are producers. 

The heart of appellees’ complaint is that they 
now have outstanding contracts with tike Highland 
Farms Dairy and with the Model Fdrms Dairy, 
who are distributors of milk, which provide that 
the distributors shall pay appellees certain prices 
for their milk. They claim that the Adt and order 
have the effect of abrogating those contracts and 
that they will receive less for their milk under the 
plan of payment provided in the order and will 
consequently suffer injury. (See bill <jf complaint 
in Ganley case, paragraphs 4, 5 (e), (j), 7 (d), 8; 

R. 2, 3,4,5, 8; bill of complaint in Leigh case, para¬ 
graph 12; R. 64.) These allegations reveal a fun¬ 
damental misconception in the minds df appellees. 

Neither the Act nor the order containk any provi- ^ 

—^ . .v 

sions abrogating existing contracts requiring ^ ^ 1 v 

j . 

higher prices to be paid to producers than those 
fixed under the order . The rights of dppellees un¬ 
der such contracts with their distributors remain 
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entirely unaffected. The prices which the handler 
must pay under the order are minimum prices only. 
(See Agricultural Adjustment Act, Section 8c (5) 
(A), authorizing the Secretary of Agriculture to 
issue orders “ fixing, or providing a method for fix¬ 
ing minimum prices,” and article IV, sections 1 
and 2 of the District of Columbia milk order pro¬ 
viding that each handler shall pay producers in 
the manner set forth in article VII not less than 
$2.82 per hundredweight. R. 30, 31.) Thus, if the 
prices provided for in the order should yield to the 
appellees less than the amount they are entitled to 
receive under their outstanding contracts, they pos¬ 
sess all their rights and remedies against the dis¬ 
tributor with whom they have made their contracts 
and may recover from him the difference between 
what thev receive under the order and what thev 
are entitled to receive under their contracts. If on 
the other hand the minimum prices provided in the 
order yield to the appellees a larger return than 
they are entitled to receive under their contracts, 
they have, of course, no cause for complaint and 
are benefited by the operation of the order. 

As we have shown, the system of payment pro¬ 
vided for in the order is of some complexity due to 
the marketing customs of the District of Columbia 
marketing area. Since the necessary calculations 
must be made after returns for a delivery period, 
i. e. y one month, are sent in by the handlers, and 
since the Highland Farms Dairy had not made any 
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returns at the time of the hearing below, it was not 
possible at that time to show precisely what the re¬ 
turns of plaintiffs would be. However, the bill of 
complaint in the Ganley case shows the production 
of the plaintiffs therein for the month of August. 
It is therefore possible to calculate what the various 
plaintiffs in that case would have received in the 
month of September if it be assumed that their de¬ 
liveries in September were the same as in August. 
This calculation, contained in the affidavit of Rich¬ 
ard D. Aplin (R. 53), shows that sbj of the plain¬ 
tiffs in the Ganley case, viz., Joseph Ganley, Harry 
C. Crum, Glenn Trout, Harvey M. Lare, Claude T. 
Droneburg, and James B. Runkles, would receive 
more under the order than under their contracts; 
one plaintiff, Carl M. Thomas, would receive almost 
exactly the same; and four plaintiffs, Anna M. Da¬ 
vis, Frank M. Stauffer, Glen R. Crum, and Rosen- 
stock & Swomley, would receive less. 

In the Leigh case plaintiff’s contract with the 
Model Farms Dairy does not fix the price definitely, 
but provides only that Leigh shall receive “the 
prevailing market price for basic milk” for 60% of 
his deliveries and “the prevailing market price for 
surplus milk” for 40% of his deliveries “with a 
minimum of fifteen cents per gallon jfor 4% milk” 
(R. 62). 

But whether or not the appellee^ will receive 

i 

more or less under the order than upder their con- 

i 

tracts is not material here. Even if the minimum 

i 


152792—37 
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prices provided in the order would yield them a 
smaller return than in their contracts, nevertheless 
their contracts remain in effect and they will retain 
their rights against the contracting parties for the 
difference between the minimum price provided in 
the order and the price provided in the contracts. 
In any event appellees cannot possibly suffer any 
injury and cannot therefore maintain this suit. 

It is further to be noted that four of the contracts 
involved in the Ganlejj case, those of Glen R. Crum 
(R. 20-21), Rosenstock & Swomley (R. 22-23), 
Claude T. Droneburg (R.23-24), and J. B. Runkles 
(R. 25-26), provide that the price to the producer 
shall be reduced if the retail price of milk decreases. 
None of the contracts provide for an increase in 
the producer price if the retail price rises. The 
four contracts in question were entered into after 
the holding of the public hearing on the milk order. 
The order guarantees the producers the payment 
of a minimum price irrespective of the behavior of 
(the retail price. Consequently the order is defi¬ 
nitely more advantageous to these four producers 
than their contracts are. 

The.-Opinion of the court below is based entirely 
upon this erroneous assumption that the order 
i abrogated existing contracts. The court cites no 
section of the Act or order which so provides and 
no authority is cited in support of the plaintiffs’ 
assumption. It is submitted that the assumption 
is altogether unfounded and that, in view of the 
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fact that existing contracts are not abrogated, ap¬ 
pellees have no standing to maintain fhese suits. 

Indeed, the premises of the court below make it 
clear that there would be no standing to maintain 
the suits even if the contracts were abrogated. Let 
us assume that the order did in fact abrogate the 
contracts. If appellees were to bring a suit at law 
against the distributors for failure to perform the 
contracts and the distributors were tjo answer that 
the contracts had been abrogated byj force of law, 

I appellees could then reply that the statute and 
| order were unconstitutional and that consequently 
the contracts still subsisted. The court would in 
that action be able to determine thd constitution- 

i 

ality of the legislation and if it were held to be 
. unconstitutional would award judgihent in favor 
of the appellees. Thus it appears tkgt if* the legis¬ 
lation is unconstitutional then any attempted abro¬ 
gation of the contracts is also unconstitutional and 
consequently appellees have a clear |and adequate 
remedy at law against the other parties to the 
contracts. On the other hand, if t|he legislation 
is constitutional, there is, of course, no occasion 

i 

for the issuance of an injunction. | To sum up: 
/T Since the legislation does not abrogate existing 

' J • i 

^contracts, there is no injury to appellees and conse¬ 
quently no standing to sue in equity. If, on the 
other hand, it be assumed that the legislation does 
abrogate existing contracts, then appellees have 
an adequate remedy at law in a suit on the contracts 
and a court of equity can have no jurisdiction. 
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The court below relied on Adkins v. Lyons, 261 
U. S. 525, holding invalid the District of Columbia 
minimum wage statute. In that case an injunction 
was sought by Mrs. Lyons, an employee of a hotel 
company. The court below assumed that that case 
is pertinent here because Mrs. Lyons was granted 
an injunction, although the Act involved did not 
require her to do anything or to refrain from doing 
anything. It is to be noted, however, that Mrs. 
Lyons in her bill did not allege that she had a con¬ 
tract for wages higher than the minimum fixed 
under the Act and that such contract was abrogated 
by the Act. She alleged that the lower wages re¬ 
ceived bv her were the best she was able to obtain 
* 

for any work she was capable of performing and 
the enforcement of the Act deprived her of such 
employment and wages because she could not se¬ 
cure any other position at which she could make a 
living (261 L T . S. at 542). Thus the bill of com¬ 
plaint in that case alleged that the enforcement 
of the Act would substantially and directly injure 
the employee by depriving her of a livelihood. In 
the case at bar, on the other hand, appellees are 
not in the least injured by the enforcement of the 
order, because they are perfectly free to exact 
from their distributors whatever higher prices are 
provided for in their contracts. In Adkins v. 

1 Lyons it was alleged that Mrs. Lyons could not 
secure employment at the higher wages; and if it 
is assumed that these allegations were true the 
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Minimum Wage Act necessarily injured Mrs. 
Lyons. The milk order here in question can only 
benefit appellees since they will not receive prices 
any lower than those stipulated in their contracts 
and they may receive even higher prices. 

It should be noted further that even if it be 
assumed that the order does abrogate existing 
contracts appellees have failed to show irreparable 
injury. Such injury could, of course, occur only 
if the distributors refused to pay j appellees the 
contract price. It is therefore of the essence of 
appellees ■ case that they allege that the distrib¬ 
utors refused to carry out their contracts. There 
is no such allegation in the bills in either of 

I 

the cases and there is direct evidence in the 

i 

record to the contrary. In the affidavit of the 
Market Administrator it is stated that the High¬ 
land Farms Dairy notified him thiat it did not 
intend to comply with any of the provisions of 
the order (R. 52). Even if it be (true that the 
order abrogates existing contracts, appellees could 
be injured only if the distributors: comply with 
the order. Where they do not comply there is 
obviously no injury shown. The court below took 
the position that it was unnecessary for appellees 
to show that their distributors intended to comply 
because the statute imposes a penalty upon dis¬ 
tributors for failure to comply and that conse¬ 
quently 4 'the threatened injury to jthe plaintiffs 
is present and real” (R. 57). Wg submit that 


i 

i 
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there can be no real injury where the distributor 
has definitely stated that he does not intend to 
comply. In the absence of direct evidence of the 
distributor’s intention it may be arguable whether 
the threat of penalties creates a reasonable prob¬ 
ability that the distributor will not go through 
with his contract. But here the distributor has 
said that lie will not comply with the order and 
consequently it may properly be assumed that he 
will jiay the contract price. Until the distributor 
takes a different position it cannot be said that 
appellees are threatened with injury. 

The erroneous belief of appellees that the Act 
and order abrogate their existing contracts con¬ 
stitutes the basic allegation with respect to in¬ 
jury. Various minor points of injury are also 
alleged and are also erroneous. 

The bill of complaint in the Gariley case alleges 
that the order ‘‘fixes a definite time in the past 
upon which is calculated the present basic allo¬ 
cation of the plaintiffs, while it leaves to the judg¬ 
ment of the officers and directors of the Marvland- 
Virginia Milk Producers Association the fixing 
of the time in the past upon which is calculated 
the basic allocation of member producers of said 
Association” and that this will seriously and ir¬ 
reparably injure the plaintiffs (paragraph 7 of 
the bill of complaint, R. 4; see also paragraph 6, 
R. 4). This allegation is wholly without founda¬ 
tion. The provisions for determining the so- 
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called base rating are set forth in section 5 of 
article VI of the order (R. 33). j A superficial 
glance at this provision will sho\y that all pro¬ 
ducers in the market, whether belonging to the 

I 

Maryland-Virginia Association or not, are treated 
precisely on the same basis. The only explana¬ 
tion of this allegation would appear to be a com¬ 
plete misconception on the part Of plaintiffs of 
what the order provides. 

In the bill of complaint in the Gqnrdey case it is 
further alleged that the plaintiffs will suffer in- 

i 

juries because the Milk Market Administrator is 
not liable for mistakes of judgment or for other 
acts of commission or omission except for his own 
wilful misfeasance, malfeasance, or dishonesty 
(see paragraph 7 (c), R. 5). It is indeed a novel 
theory which seeks to base the possibility of irrep¬ 
arable injury on such a provision. In any event, 
these plaintiffs cannot possibly sjiffer any loss 
through the action of the Milk Market Administra¬ 
tor since they always have their remedies on their 

i 

contracts against their distributors.! 

It is further alleged that the order tends to create 
a monopoly in the sale of surplus milk in the form 
of cream to the Maryland-Virginia Milk Producers 
Association and that this will result in injury to 
the plaintiffs (paragraph 7 (f), R. ^). This again 
reveals a complete misconception of the order. As 
has been explained earlier, the order provides for 
the so-called classified payment plan or class 
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use plan which has been voluntarily followed by 
most of the producers and handlers in the District 
of Columbia market for many years. Under this 
plan milk which is sold in the form of fluid milk is 
known as Class I milk and is paid for at a higher 
price. Milk in excess of the demand for fluid milk, 
which is ordinarily processed into ice cream, is 
known as Class II milk and is paid for at a lower 
price. The custom of the market has been to dis- 
2 >ose of the so-called surplus milk in one of two 
wavs. Those distributors who buy their milk from 
members of the Maryland-Virginia Milk Pro¬ 
ducers Association usually return any surplus milk 
or cream which tliev have on hand in excess of their 
fluid milk demand to the association, which sells it 
to ice cream manufacturers. Other distributors 
who deal with producers who are not members of 
the association will sell their surplus directly to ice 

cream manufacturers. The order merely follows 

* 

the custom of the market for the purpose of identi¬ 
fying that milk which is surplus or Class II milk. 
(See section 2 of article III of the order, R. 30.) 
In providing the price to be paid for Class II milk, 
the order states that the handler shall pay the same 
amount which he received for his Class II milk 
from the person to whom he sold it, with the pro¬ 
viso that he shall not pay less than the equivalent 
of the standing offer of the Maryland-Virginia 
Milk Producers Association to buv milk or cream 
for sale to manufacturers of ice cream (See order, 
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article IV, section 3, R. 31). Obviously the pro¬ 
viso of a minimum is for the protection of the pro- 
ducer s; otherwise handlers might deliberately sell 
their surplus milk at a low price to tike injury of 
the producers even though the association stood 
willing to pay a higher price. It is utterly impos¬ 
sible for us to see how this provision, j intended to 

i 

protect producers, can possibly injure the ap¬ 
pellees. 

i 

it is further alleged that the order taxes pro¬ 
ducers by requiring payment by each producer of 
not less than two cents and not more than three 
cents per hundredweight for all milk to be used in 
the establishment of an adjustment fund. (See 
bill of complaint in Ganley case, paragraph 7 (k), 
R. 8.) The appellees apparently refer to the de¬ 
duction provided for in section 2, article VI of 
the order for the purpose of retaining the cash 
balance which is distributed in the fallowing de¬ 
livery period. We utterly fail to see | how appel¬ 
lees can characterize as a tax a reserved sum held 
in trust for producers and distributed to them in j 
succeeding months. Appellees cannot j possibly be ; 
injured by the operation of the pool, j If they re¬ 
ceive more from the pool than they are entitled to 
receive under their contracts, then they are obvi¬ 
ously benefitted; and if they receive le^s than they 
are entitled to receive under their contracts, their 
contractual remedies are always open |to them. 





32 


The bill of complaint in the Leigh case (R. 61- 
65) reveals the same fundamental misconception 
as the bill in the Ganley case in that appellee con¬ 
ceives that his contract with Model Farms Dairv 
will be abrogated by the order. In addition, the 
Leigh bill sets forth three further allegations of 
irreparable injury. It is alleged, in spite of the 
fact that his contract calls for the 4 4 prevailing 
market price/’ that under his present contract 
with the Model Farms Dairy the plaintiff knows 
the price he will receive for his milk, whereas un¬ 
der the order he will not know what price he is to 
receive for his milk until at least fifteen days sub¬ 
sequent to each thirty-day delivery period (para¬ 
graph 10, R. 64). It is indeed far fetched to 
conceive that this would constitute irreparable in¬ 
jury. It is then alleged that the order provides 
that the expense of the Market Administrator shall 
1 be paid by handlers at the rate of not in excess 
of two cents per hundredweight with respect to 
Class I milk and that this sum of two cents will 
either be added by handlers to the retail price of 
1 milk and thus reduce the amount of milk consumed 
or else it will be borne by the handlers who will 
be then less able to pay producers a fair price for 
their milk (paragraph 11, R. 64). It would be 
difficult to conceive a more speculative, intangible, 
and indirect type of injury than is alleged in this 
paragraph. A sum of two cents per hundredweight 
is equal to about one twenty-second of a cent per 
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I 

I 

j 

quart. It is fantastic to assume that I the addition 
of one twenty-second of a cent to the price of a 
quart of milk would cut down consumption so dras¬ 
tically or affect the financial position! of the han¬ 
dlers so severely as to result in injury to the 
producers. 

Finally it is alleged in the Leigh bip that plain¬ 
tiff will be injured because the Act provides severe 
criminal penalties to which plaintiff will be sub¬ 
jected if he violates the order (paragraph 14, R. 
65). This allegation more than any other puts 
upon the bill of complaint the stamp of funda¬ 
mental error. The order does not require the 
plaintiff to do, or to refrain from doing, anything 
whatsoever, and any conduct on the part of the 
plaintiff cannot possibly constitute a jviolation of 
the order. The obligations of the order and the 
criminal penalties provided in the Aei apply only 
to handlers (See Agricultural Adjustment Act, 
Section 8c (14)). Under no circumstances could 
the plaintiffs, who are producers only hnd not han¬ 
dlers, be subjected to any criminal penalties. 
Neither the Act nor the order requires producers to 
do anything at all. Indeed Section 8c (13) (B) of 
the Act provides expressly: 

No order issued under this title shgll be appli¬ 
cable to any producer in his capacity asj a producer. 

CONCLUSION 

For the foregoing reasons it is respectfully sub¬ 
mitted that the decrees of the court below should be 


i 

i 
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reversed and that the causes should be remanded 
with instructions to dismiss the bills of complaint 
for lack of jurisdiction. 

Respectfully submitted. 

John S. L. Yost, 

Special Assistant to the Attorney General . 
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APPENDIX 


PERTINENT PROVISIONS OF THE AGRICULTURAL ADJUST¬ 
MENT ACT, AS AMENDED 

| 

Act of May 12, 1.933, 48 Stat. 31, 7 U. 'S. C. A. 601 
et seq., as amended by Act of August 24, 1935, 
49 Stat. 750 I 

Sec. 1 . The present acute economic emergency 
being in part the consequence of a severe and in¬ 
creasing disparity between the prices! of agricul¬ 
tural and other commodities, which disparity has 
largely destroyed the purchasing power of farmers 
for industrial products, has broken down the or¬ 
derly exchange of commodities, and has seriously 
impaired the agricultural assets supporting the na¬ 
tional credit structure, it is hereby declared that 
these conditions in the basic industry of agricul¬ 
ture have affected transactions in agricultural 
commodities with a national public interest, have 
burdened and obstructed the normal currents of 
commerce in such commodities, and render impera¬ 
tive the immediate enactment of title Ij of this Act. 

Declaration of policy \ 

i 

Sec. 2. It is hereby declared to be tlie policy of 
Congress— 

(1) Through the exercise of the powers con¬ 
ferred upon the Secretary of Agriculture under 
this title, to establish and maintain such balance 
between the production and consumption of agri¬ 
cultural commodities, and such marketing condi- 

(35) 
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tions therefor, as will reestablish prices to farmers 
at a level that will give agricultural commodities a 
purchasing power with respect to articles that 
farmers buy, equivalent to the purchasing power 
of agricultural commodities in the base period; 
and, in the case of all commodities for which the 
base period is the pre-war period, August 1909 to 
July 1914, will also reflect current interest pay¬ 
ments per acre on farm indebtedness secured by 
real estate and tax payments per acre on farm real 
estate, as contrasted with such interest payments 
and tax payments during the base period. The 
base period in the case of all agricultural commodi¬ 
ties except tobacco and potatoes shall be the pre¬ 
war period, August 1909-July 1914. In the case 
of tobacco and potatoes, the base period shall be 
the postwar period, August 1919-July 1929. 

(2) To protect the interest of the consumer by 

(a) approaching the level of prices which it is de¬ 
clared to be the policy of Congress to establish in 
subsection (1) of this section by gradual correction 
of the current level at as rapid a rate as the Secre¬ 
tary of Agriculture deems to be in the public in¬ 
terest and feasible in view of the current consump¬ 
tive demand in domestic and foreign markets, and 

(b) authorizing no action under this title which 
has for its purpose the maintenance of prices to 
farmers above the level which it is declared to be the 
policy of Congress to establish in subsection (1) of 
this section. 

***** 

Sec. 8a. (6) The several district courts of the 
United States are hereby vested with jurisdiction 
specifically to enforce, and to prevent and restrain 
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any person from violating, the provisions of this 
section, or of any order, regulation, oij agreement, 
heretofore or hereafter made or issued pursuant to 
this title, in any proceeding now pending or here¬ 
after brought in said courts. 

^ ! 

(7) Upon the request of the Secretary of Agri¬ 
culture, it shall be the duty of the several district 
attorneys of the United States, in their respective 
districts, under the directions of the Attorney Gen¬ 
eral, to institute proceedings to enforce the reme¬ 
dies and to collect the forfeitures provided for in, 
or pursuant to, this title. Whenever the Secretary, 
or such officer or employee of the Department of 
Agriculture as he may designate for the purpose, 
has reason to believejthat any handler has violated, 
or is violatiiig^ -the provisions of any order or 
amendment thereto issued pursuant to this title, 
the Secretary shall have power to institute an in¬ 
vestigation and, after due notice to such handler, 
to conduct a hearing in order to determine the facts 
for the purpose of referring the matter to the At¬ 
torney General for appropriate action; 

* * * * * 

j 

Sec. 8b. In order to effectuate the declared policy 
of this title, the Secretary of Agriculture shall have 
the power, after due notice and opportunity for 
healing, to enter into marketing agreements with 
processors, producers, associations of producers, 
and others engaged in the handling of any agricul¬ 
tural commodity or product thereof, only with re¬ 
spect to such handling as is in the cunfent of inter¬ 
state or foreign commerce or which directly bur¬ 
dens, obstructs, or affects interstate or [foreign com¬ 
merce in such commodity or product thereof. The 


j 

i 

i 
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i making of any such agreement shall not be held to 
, be in violation of any of the antitrust laws of the 
i United States, and any such agreement shall be 
deemed to be lawful: Provided, That no such agree¬ 
ment shall remain in force after the termination of 
this Act, For the purpose of carrying out any such 
agreement the parties thereto shall be eligible for 
loans from the Reconstruction Finance Corporation 
under section 5 of the Reconstruction Finance Cor¬ 
poration Act. Such loans shall not be in excess of 
such amounts as may be authorized by the agree- 
ments. 

i Orders 

Sec. 8c (1) The Secretary of Agriculture shall, 
subject to the provisions of this section, issue, and 
from time to time amend, orders applicable to proc- 
; essor s, associ ations of producers, 'and others 
engaged in the handling of any agricultural com¬ 
mo dity or pr oduct.. thereof specified in subsection 
(2) of this section. Such pers ons are referred to 
in th is title as 4 * handlers .*’ Such orders shall reg¬ 
ulate, in the manner hereinafter in this section 
provided, only such handling of such agricultural 
commodity, or product thereof, as is in the current 
of interstate or foreign commerce, or which di¬ 
rectly burdens, obstructs, or affects interstate or 
foreign commerce in such commodity or product 
thereof. 


Commodities to which applicable 

(2) Orders issued pursuant to this section shall 
be applicable only to the following agricultural 
commodities and the products thereof (except 
products of naval stores), or to any regional, or 
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market classification of any such commodity or 
product: Milk, fruits (including pecans and wal¬ 
nuts but not including apples and hot including 
fruits, other than olives, for canning), tobacco, 
vegetables (not including vegetables, other than 
asparagus, for canning), soybeans and naval stores 
as included in the Naval Stores Act and standards 
established thereunder (including refined or par¬ 
tially refined oleoresin). 

Notice and hearing 

| 

(3) Whenever the Secretary of Agriculture has 
reason to believe that the issuance of |an order will 
tend to effectuate the declared policy of this title 
with respect to any commodity or product thereof 
specified in subsection (2) of this sedtion, he shall 
give due notice of and an opportunity jfor a hearing 
upon a proposed order. 

Finding and issuance of order 

(4) After such notice and opportunity for hear¬ 
ing, the Secretary of Agriculture shall issue an 
order if he finds, and sets forth in such order, upon 
the evidence introduced at such hearing (in addi¬ 
tion to such other findings as may he specifically 
required by this section) that the issuance of such 
order and all of the terms and conditions thereof 
will tend to effectuate the declared policy of this 
title with respect to such commodity. 

Terms—Milk and its products 

(5) In the case of milk and its products, orders 
issued pursuant to this section shall dontain one or 
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more of the following terms and conditions, and 
(except as provided in subsection (7)) no others: 

(A) Classifying milk in accordance with the 
form in which or the purpose for which it is used, 
and fixing, or providing a method for fixing, mini¬ 
mum prices for each such use classification which 
all handlers shall pay, and the time when payments 
shall be made, for milk purchased from producers 
or associations of producers. Such prices shall be 
uniform as to all handlers, subject only to adjust¬ 
ments for (1) volume, market, and production 
differentials customarily applied by the handlers 
subject to such order, (2) the grade or quality of 
the milk purchased, and (3) the locations at which 
delivery of such milk, or anv use classification 
thereof, is made to such handlers. 

(B) Providing: 

(i) for the payment to all producers and associ¬ 
ations of producers delivering milk to the same 
handler of uniform prices for all milk delivered by 
them: Provided, That, except in the case of orders 
covering milk products only, such provision is ap- 

•oved or favored by at least three-fourths of the 
producers who, during a representative period de¬ 
termined by the Secretary of Agriculture, have 
been engaged in the production for market of milk 
covered in such order or by producers who, during 
such representative period, have produced at least 
tliree-fourtlis of the volume of such milk produced 
for market during such period; the approval re¬ 
quired hereunder shall be separate and apart from 
any other approval or disapproval provided for by 
this section; or 

(ii) for the payment to all producers and asso¬ 
ciations of producers delivering milk to all ban- 
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dlers of uniform prices for all milk so delivered, 
irrespective of the uses made of such milk by the 
individual handler to whom it is delivered; sub¬ 
ject, in either case, only to adjustments for (a) 
volume, market, and production differentials cus¬ 
tomarily applied by the handlers subject to such 
order, (b) the grade or quality of the milk de¬ 
livered, (c) the locations at which delivery of such 
milk is made, and (d) a further adjustment, 
equitably to apportion the total value; of the milk 
purchased by any handler, or by all handlers, 
among producers and associations of producers, on 
the basis of their production of milk enuring a rep¬ 
resentative period of time. 

(C) In order to accomplish the purposes set 
forth in paragraphs (A) and (B) of! this subsec¬ 
tion (5), providing a method for making adjust¬ 
ments in payments, as among handlers (including 
producers who are also handlers), to the end that 
the total sums paid by each handler shall equal the 
value of the milk purchased by him at the prices 
fixed in accordance with paragraph (A) hereof. 

(D) Providing that, in the case of all milk pur¬ 
chased by handlers from any producer who did not 
regularly sell milk ..during a period of 30 days next 
preceding the effective date of such ofderfor con¬ 
sumption in the area covered thereby, payments 
to such producer, for the period beginning with the 
first regular delivery by such producer and con¬ 
tinuing until the end of two full calendar months 
following the first day of the next succeeding cal¬ 
endar month, shall be made at the price for the 
lowest use classification specified in such order, 
subject to the adjustments specified in paragraph 
(B) of this subsection (5). 
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(E) Providing (i) except as to producers for 
whom such services are being rendered by a coop¬ 
erative marketing association, qualified as provided 
in paragraph (F) of this subsection (5), for mar¬ 
ket information to producers and for the verifica¬ 
tion of weights, sampling, and testing of milk pur¬ 
chased from producers, and for making appropri¬ 
ate* deductions therefor from payments to pro¬ 
ducers, and (ii) for assurance of, and security for, 
the payment by handlers for milk purchased. 

(F) Nothing contained in this subsection (5) 
is intended or shall be construed to prevent a co¬ 
operative marketing association qualified under the 
provisions of the Act of Congress of February 18, 
1922, as amended, known as the Capper-Volstead 
Act, engaged in making collective sales or market¬ 
ing of milk or its products for the producers 
thereof, from blending the net proceeds of all of 
its sales in all markets in all use classifications, and 
making distribution thereof to its producers in 
accordance with the contract between the associa¬ 
tion and its producers: Provided, That it shall not 
sell milk or its products to any handler for use or 
consumption in any market at prices less than the 
prices fixed pursuant to paragraph (A) of this sub¬ 
section (5) for such milk. 

(G) No marketing agreement or order appli¬ 
cable to milk and its products in any marketing 
area shall prohibit or in any manner limit, in the 
case of the products of milk, the marketing in that 
area of any milk or product thereof produced in 
any production area in the United States. 
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Terms—Other commodities 

i 

(6) [Omitted.] | 

Terms common to oil orders 

i 

(7) In the case of the agricultural commodities 
and the products thereof specified in subsection (2) 
orders shall contain one or more of the following 
terms and conditions: 

(A) Prohibiting unfair methods of competition 
and unfair trade practices in the handling thereof. 

(B) Providing that (except for milk and cream 
to be sold for consumption in fluid form) such com¬ 
modity or product thereof, or any grade, size, or 
quality thereof shall be sold by the handlers thereof 
only at prices filed by such handlers in; the manner 
provided in such order. 

(C) Providing for the selection by the Secretary 
of Agriculture, or a method for the selection, of an 
agency or agencies and defining their | powers and 
duties, which shall include only the powers: 

(i) To administer such order in accordance with 
its terms and provisions; 

(ii) To make rules and regulations to effectuate 
the terms and provisions of such order!; 

(iii) To receive, investigate, and report to the 
Secretary of Agriculture complaints of violations 
of such order; and 

(iv) To recommend to the Secretary of Agricul¬ 
ture amendments to such order. 

No person acting as a member of an agency estab¬ 
lished pursuant to this paragraph (|C) shall be 
deemed to be acting in an official capacity, within 
the meaning of section 10 (g) of this;title, unless 
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such person receives compensation for his personal 
services from funds of the United States. 

(D) Incidental to, and not inconsistent with, 
the terms and conditions specified in subsections 
(5), (6), and (7) and necessary to effectuate the 
other provisions of such order. 


Orders with marketing agreement 


(8) Except as provided in subsection (9) of this 
section, no order issued pursuant to this section 
shall become effective until the handlers (exclud¬ 
ing cooperative associations of producers who are 
not engaged in processing, distributing, or shipping 
the commodity or product thereof covered by such 
order) of not less than 50 per centum of the volume 
of the commodity or product thereof covered by 
such order which is produced or marketed within 
the production or marketing area defined in such 
order have signed a marketing agreement, entered 
into pursuant to section 8b of this title, which regu¬ 
lates the handling of such commodity or product 
in the same manner as such order, except that as 
to citrus fruits produced in any area producing 
what is known as California citrus fruits no order 
issued pursuant to this subsection (8) shall become 
effective until the handlers of not less than 80 per 
centum of the volume of such commodity or prod¬ 
uct thereof covered by such order have signed such 
a marketing agreement: Provided, That no order 
issued pursuant to this subsection shall be effec¬ 
tive unless the Secretary of Agriculture determines 
that the issuance of such order is approved or 


favored: 

(A) By at least two-thirds of the producers who 
(except that as to citrus fruits produced in any 
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area producing what is known as California citrus 
fruits said order must be approved or| favored by 
three-fourths of the producers), during a repre¬ 
sentative period determined by the Secretary, have 
been engaged, within the production area specified 
in such marketing agreement or order] in the pro¬ 
duction for market of the commodity specified 
therein, or who, during such representative period, 
have been engaged in the production cjf such com¬ 
modity for sale in the marketing area! specified in 
such marketing agreement, or order, or 

(B) By producers who, during such! representa¬ 
tive period, have produced for market kt least two- 
thirds of the volume of such commodity produced 
for market within the production area! specified in 
such marketing agreement or order, or who, during 
such representative period, have produced at least 

two-thirds of the volume of such conimoditv sold 

%/ 

within the marketing area specified in such mar¬ 
keting agreement or order. i 

Orders with or without marketing agreement 

(9) Any order issued pursuant to this section 
shall become effective in the event tljat, notwith¬ 
standing the refusal or failure of handlers (ex¬ 
cluding cooperative associations of producers who 
are not engaged in processing, distributing, or 
shipping the commodity or product thereof cov¬ 
ered by such order) of more than 50 per centum 
of the volume of the commodity or product 
thereof (except that as to citrus fruits produced 
in any area producing what is kno^vn as Cali¬ 
fornia citrus fruits said per centum j shall be 80 
per centum) covered by such order which is pro¬ 
duced or marketed within the production or mar- 
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keting area defined in such order to sign a mar¬ 
keting agreement relating to such commodity or 
product thereof, on which a hearing has been held, 
the Secretary of Agriculture, with the approval 
of the President, determines: 

(A) That the refusal or failure to sign a mar¬ 
keting agreement (upon which a hearing has been 
held) by the handlers (excluding cooperative as¬ 
sociations of producers who are not engaged in 
processing, distributing, or shipping the commod¬ 
ity or product thereof covered by such order) of 
more than 50 per centum of the volume of the 
commodity or product thereof (except that as to 
citrus fruits produced in any area producing 
what is known as California citrus fruits said 
per centum shall be 80 per centum) specified 
therein which is produced or marketed within the 
production or marketing area specified therein 
tends to prevent the effectuation of the declared 
policy of this title with respect to such commod¬ 
ity or product, and 

(B) That the issuance of such order is the only 
practical means of advancing the interests of the 
producers of such commodity pursuant to the de¬ 
clared policy, and is approved or favored: 

(i) By at least two-thirds of the producers (ex¬ 
cept that as to citrus fruits produced in any area 
producing what is known as California citrus 
fruits said order must be approved or favored by 
three-fourths of the producers) who, during a rep¬ 
resentative period determined by the Secretary, 
have been engaged, with the production area sj:>ee- 
ified in such marketing agreement or order, in 
the production for market of the commodity 
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specified therein, or who, during such representa¬ 
tive period, have been engaged in the production 
of such commodity for sale in thd marketing 
area specified in such marketing agreement, or 
order, or 

(ii) By producers who, during such representa¬ 
tive period, have produced for market at least two- 
thirds of the volume of such commodity produced 
for market within the production area specified in 
such marketing agreement or order, orj who, during 
such representative period, have produced at least 
two-thirds of the volume of such commodity sold 
within the marketing area specified ip such mar¬ 
keting agreement or order. 

o o 


Manner of regulation and applicability 

\ 

(10) No order shall be issued under this section 
unless it regulates the handling of the commodity 
or product covered thereby in the same manner as, 
and is made applicable only to persons in the re¬ 
spective classes of industrial or corjimercial ac¬ 
tivity specified in, a marketing agreement upon 
which a hearing has been held. No oi*der shall be 
issued under this title prohibiting, regulating, or 
restricting the advertising of any commodity or 
product covered thereby, nor shall aPy marketing 
agreement contain any provision prohibiting, reg¬ 
ulating, or restricting the advertising of any com¬ 
modity or product covered by sucl^ marketing 
agreement. 

Regional application 

i 

(11) (A) No order shall be issued under this 
section which is applicable to all production areas 
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or marketing areas, or both, of any commodity or 
product thereof unless the Secretary finds that 
the issuance of several orders applicable to the 
respective regional production areas or regional 
marketing areas, or both, as the case may be, of 
the commodity or product would not effectively 
carry out the declared policy of this title. 

(1J) Except in the case of milk and its products, 
orders issued under this section shall be limited in 
their application to the smallest regional produc¬ 
tion areas or regional marketing areas, or both, as 
the case may be, which the Secretary finds practi¬ 
cable, consistently with carrying out such declared 
policy. 

(C) All orders issued under this section which 

are applicable to the same commodity or product 

thereof shall, so far as practicable, prescribe such 

different terms, applicable to different production 

areas and marketing areas, as the Secretarv finds 

* 

necessary to give due recognition to the differences 
in production and marketing of such commodity or 
product in such areas. 

(' oopc rati ve association representation 

(12) Whenever, pursuant to the provisions of 
this section, the Secretary is required to determine 
the approval or disapproval of producers with re¬ 
spect to the issuance of anv order, or anv term or 
condition thereof, or the termination thereof, the 
Secretary shall consider the approval or disap¬ 
proval by any cooperative association of pro¬ 
ducers, bona fide engaged in marketing the com¬ 
modity or product thereof covered by such order, 
or in rendering services for or advancing the inter- 


ests of the producers of such commodity, as the ap¬ 
proval or disapproval of the producers who are 
members of, stockholders in, or under contract 

with, such cooperative association of producers. 

| 

i 

Retailer and producer exemption 

(13) (A) No order issued under subsection (9) 
of this section shall be applicable to any person who 
sells agricultural commodities or products thereof 
at retail in his capacity as such retailed, except to a 
retailer in his capacity as a retailer of I milk and its 
products. 

(B) No order issued under this title shall be ap¬ 
plicable to any producer in his capacity as a 
producer. 

i 

Violation of order 

I 

i 

(14) Anyjiandler subject to an order issued un¬ 
der this section, or any officer, director, agent, or 
employee of such handler, who violates any provi¬ 
sion of such order (other than a provision calling 
for payment of a pro rata share of expenses) shall, 
on conviction, be fined not less than $50 or more 
than $500 for each such violation, ahd each day 
during which such violation continues shall be 
deemed a separate violation: Provided, That if the 
court finds that a petition pursuant to subsection 

(15) of this section was filed and prosecuted by the 
defendant in good faith and not for delay, no pen¬ 
alty shall be imposed under this subsection for such 
violations as occurred between the date upon which 
the defendant’s petition was filed with the Secre¬ 
tary, and the date upon which notice of the Secre- 
tarv’s ruling thereon was given to the defendant 
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in accordance with regulations prescribed pur¬ 
suant to subsection (15). 

Petition by handler and review 

(15) (A) Any handler subject to an order may 
file a written petition with the Secretary of Agri¬ 
culture, stating that any such order or any provi¬ 
sion of any such order or any obligation imposed 
in connection therewith is not in accordance with 
law and praying for a modification thereof or to 
be exempted therefrom. He shall thereupon be 
given an opportunity for a hearing upon such peti¬ 
tion, in accordance with regulations made by the 
Secretary of Agriculture, with the approval of the 
President. After such hearing, the Secretary 
shall make a ruling upon the prayer of such 
petition which shall be final, if in accordance with 
law. 

(B) The District Courts of the United States 
(including the Supreme Court of the District of 
Columbia) in anv district in which such handler 
is an inhabitant, or has his principal place of busi¬ 
ness, are hereby vested with jurisdiction in equity 
to review such ruling, provided a bill in equity for 
that purpose is filed within twenty days from the 
date of the entry of such ruling. Service of proc¬ 
ess in such proceedings may be had upon the Sec¬ 
retary by delivering to him a copy of the bill of 
complaint. If the court determines that such rul¬ 
ing is not in accordance with law, it shall remand 
such proceedings to the Secretary with directions 
either (1) to make such ruling as the court shall 
determine to be in accordance with law, or (2) to 
take such further proceedings as, in its opinion, 
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the law requires. The pendency of proceedings in¬ 
stituted pursuant to this subsection (15) shall not 
impede, hinder, or delay the United States or the 
Secretary of Agriculture from obtaining relief pur¬ 
suant to section 8a (6) of this title. Any proceed¬ 
ings brought pursuant to section 8a j (6) of this 
title (except where brought by way of Counterclaim 
in proceedings instituted pursuant to this subsec¬ 
tion (15) shall abate whenever a final decree has 
been rendered in proceedings between the same 
parties, and covering the same subject matter, in¬ 
stituted pursuant to this subsection (15). 

i 

i 

i 

Termination of orders and marketing agreements 

(16) (A) The Secretary of Agriculture shall, 

whenever he finds that anv order issued under this 

%/ 

section, or any provision thereof, obstructs or does 
not tend to effectuate the declared policy of this 
title, terminate or suspend the operation of such 
order or such provision thereof. 

(B) The Secretary shall terminate!any market¬ 
ing agreement entered into under section 8b, or 
order issued under this section, at tlje end of the 
then current marketing period for such commod¬ 
ity, sj^ecified in such marketing agreement or 
order, whenever he finds that such termination is 
favored by a majority of the producers who, dur¬ 
ing a representative period determined by the Sec¬ 
retary, have been engaged in the production for 
market of the commodity specified in such market¬ 
ing agreement or order, within the production area 
specified in such marketing agreement or order, or 
who, during such representative peribd, have been 
engaged in the production of such commodity for 
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sale within the marketing area specified in such 
marketing agreement or order: Provided, That 
such majority have, during such representative 
period, produced for market more than 50 per 
centum of the volume of such commodity produced 
for market within the production area specified in 
such marketing agreement or order, or have, dur¬ 
ing such representative period, produced more 
than 50 per centum of the volume of such com¬ 
modity sold in the marketing area specified in such 
marketing agreement or order, but such termina¬ 
tion shall be effective only if announced on or be- 
fore such date (prior to the end of the then current 
marketing period) as may be specified in such 
marketing agreement or order. 

(C) The termination or suspension of any order 
or amendment thereto or provision thereof, shall 
not be considered an order within the meaning of 
this section. 

Provisions applicable to amendments 

(17) The provisions of this section, section 8d, 
and section 8e applicable to orders shall be appli¬ 
cable to amendments to orders: Provided, That 
notice of a hearing upon a proposed amendment 
to any order issued pursuant to section 8c, given 
not less than three days prior to the date fixed for 

such hearing, shall be deemed due notice thereof. 
***** 

Determination of base period 

Sec. 8e. In connection with the making of any 
marketing agreement or the issuance of any order, 
if the Secretary finds and proclaims that, as to 
any commodity specified in such marketing agree- 
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employees under the provisions of section 8d (2) 
hereof. 

i 

* * * * ! * 

I 

Separability of provisions\ 

Sec. 14. If any provision of this title is declared 
unconstitutional, or the applicability! thereof to 
any person, circumstance, or commodity is held in¬ 
valid the validity of the remainder of this title and 
the applicability thereof to other persons, circum¬ 
stances, or commodities shall not be affected 
thereby. 

[Public—No. 137—75th Congrjess] 
[Chapter 296—1st Session] 

% I 

[H. R. 5722] | 

AN ACT 

I 

| 

To reenact and amend provisions of the Agricultural Adjustment 

Act, as amended, relating to marketing agreements and orders. 

i 

Be it enacted by the Senate and House of Rep¬ 
resentatives of the United States of America in 
Congress assembled, That the following provisions 
of the Agricultural Adjustment Act, as amended, 
not having been intended for the control of the pro¬ 
duction of agricultural commodites, |and having 
been intended to be effective irrespective of the 
validity of any other provision of that; Act are ex¬ 
pressly affirmed and validated, and afe reenacted 
without change except as provided in Section 2: 

(a) Section 1 (relating to the declaration of 
emergency); 

(b) Section 2 (relating to declaration of policy) ; 
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(c) Section 8a (5), (6), (7), (8), and (9) (re¬ 
lating to violations and enforcement); 

(d) Section 8b (relating to marketing agree¬ 
ments) ; 

(e) Section 8c (relating to orders); 

(f) Section 8d (relating to books and records) ; 

(g) Section Se (relating to determination of base 
period) ; 

(h) Section 10 (a), (b) (2), (c), (f), (g), (h), 
and (i) (miscellaneous provisions) ; 

(i) Section 12 (a) and (c) (relating to appropri¬ 
ation and expenses); 

(j) Section 14 (relating to separability); 

(k) Section 22 (relating to imports). 

Sec. 2. The following provisions, reenacted in 
section 1 of this Act, are amended as follows: 

(a) Section 1 is amended to read as follows: 

Declaration 

It is hereby declared that the disruption 
of the orderly exchange of commodities in 
interstate commerce impairs the purchasing 
power of farmers and destroys the value of 
agricultural assets which support the na¬ 
tional credit structure and that these condi¬ 
tions affect transactions in agricultural 
commodities with a national public interest, 
and burden and obstruct the normal chan¬ 
nels of interstate commerce. 

(b) Section 2 (1) is amended by striking out 
“balance between the production and consumption 
of agricultural commodities, and such marketing 
conditions therefor, as will reestablish’’ and insert¬ 
ing in lieu thereof the following: “orderly market¬ 
ing conditions for agricultural commodities in 

O Cv 

interstate commerce as will establish’’. 
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ment or order, the purchasing power during the 
base period specified for such commodity in sec¬ 
tion 2 of this title cannot be satisfactorily deter¬ 
mined from available statistics of the Department 
of Agriculture, the base period, for the purposes of 
such marketing agreement or order, fehall be the 
post-war period, August 1919-July 192^, or all that 
portion thereof for which the Secretary finds and 
proclaims that the purchasing power df such com¬ 
modity can be satisfactorily determined from avail¬ 
able statistics of the Department of Agriculture. 
* * * * * 

Sec. 10 (b) (2) Each order issued % the Secre¬ 
tary under this title shall provide th$t each han¬ 
dler subject thereto shall pay to any Authority or 
agency established under such order such handler’s 
pro rata share (as approved by the Secretary) of 
such expenses as the Secretary may find will nec¬ 
essarily be incurred by such authority or agency, 
during any period specified by him, for the main¬ 
tenance and functioning of such authority or 
agency, other than expenses incurred in receiving, 
handling, holding, or disposing of an>| quantity of 
a commodity received, handled, held, or disposed 
of by such authority or agency for the benefit or 
account of persons other than handlers subject to 
such order. The pro rata share of the expenses 
payable by a cooperative association pf producers 
shall be computed on the basis of the quantity of 
the agricultural commodity or product thereof 
covered by such order which is distributed, proc¬ 
essed, or shipped by such cooperative association 
of producers. Any such authority of agency may 
maintain in its own name, or in the names of its 
members, a suit against any handler subject to an 
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order for the collection of such handler’s pro rata 
share of expenses. The several District Courts of 
the United States are hereby vested with jurisdic¬ 
tion to entertain such suits regardless of the amount 
in controversy. 

* * * * * 

(i) The Secretary of Agriculture upon the re¬ 
quest of the duly constituted authorities of any 
State is directed, in order to effectuate the declared 
policy of this title and in order to obtain uniformity 
i in the formulation, administration, and enforce- 
; ment of Federal and State programs relating to the 
regulation of the handling of agricultural com¬ 
modities or products thereof, to confer with and 
hold joint hearings with the duly constituted au- 
i thorities of any State, and is authorized to coop¬ 
erate with such authorities; to accept and utilize, 
with the consent of the State, such State and local 
officers and employees as may be necessary; to 
avail himself of the records and facilities of such 
authorities; to issue orders (subject to the provi¬ 
sions of section 8c) complementary to orders or 
other regulations issued by such authorities; and 
to make available to such State authorities the 
records and facilities of the Department of Agri¬ 
culture: Provided, That information furnished to 
the Secretary of Agriculture pursuant to section 
8d (1) hereof shall be made available only to the 
extent that such information is relevant to transac¬ 
tions within the regulatory jurisdiction of such au¬ 
thorities, and then only upon a written agreement 
by such authorities that the information so fur¬ 
nished shall be kept confidential by them in a man¬ 
ner similar to that required of Federal officers and 
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factors for any commodity and article processed 
therefrom to determine the amount of| tax imposed 
or refunds to be made with respect thereto”. 

(h) Section 10 (f) is amended by jstriking out 

the last sentence thereof. »| 

(i) Section 10 is amended by adding at the end 
thereof the following new subsection:! 


(j) The term 4 ‘interstate or foreign com¬ 
merce” means commerce between any State, 
Territory, or possession, or the District of 
Columbia, and any place outside thereof; or 
between points within the samejState, Terri¬ 
tory, or possession, or the District of Colum¬ 
bia, but through any place outside thereof; 
or within any Territory or possession, or the 
District of Columbia. For the purpose of 
this Act (but in nowise limiting the fore¬ 
going definition) a marketing transaction in 
respect to an agricultural commodity or the 
product thereof shall be considered in inter¬ 
state or foreign commerce if su<ih. commodity 
or product is part of that current of in¬ 
terstate or foreign commerce; usual in the 
handling of the commodity! or product 
whereby they, or either of them, are sent 
from one State to end their transit, after 
purchase, in another, including all cases 
where purchase or sale is either for ship¬ 
ment to another State or for tfie processing 
within the State and the shipment outside 
the State of the products so processed. Ag¬ 
ricultural commodities or products thereof 


normally in such current of Interstate or 


foreign commerce shall not lie considered 
out of such current through resort being had 


to anv means or device intended to remove 

•/ ; 

transactions in respect thereto from the pro¬ 
visions of this Act. As used herein, the 
word “State” includes Territory, the Dis- 


i 
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trict of Columbia, possession of the United 
States, and foreign nations. 

(j) Section 12 (a) is amended by striking out 
“and production adjustments/’ 

Sec. 3. (a) The Secretary of Agriculture, or 
such officer or employee of the Department of Agri¬ 
culture as may be designated by him, upon writ¬ 
ten application of any cooperative association, 
incorporated or otherwise, which is in good faith 
owned or controlled by producers or organizations 
thereof, of milk or its products, and which is bona 
fide engaged in collective processing or preparing 
for market or handling or marketing (in the cur¬ 
rent of interstate or foreign commerce, as defined 
by paragraph (i) of section 2 of this Act), milk or 
its products, may mediate and, with the consent of 
all parties, shall arbitrate if the Secretary has rea¬ 
son to believe that the declared policy of the Agri¬ 
cultural Adjustment Act, as amended, would be 
effectuated thereby, bona fide disputes, between 
such associations and the purchasers or handlers 
oi* processors or distributors of milk or its products 
as to terms and conditions of the sale of milk or 
its products. The power to arbitrate under this 
section shall apply only to such subjects of the term 
or condition in dispute as could be regulated under 
the provisions of the Agricultural Adjustment Act, 
as amended, relating to orders for milk and its 
products. 

(b) Meetings held pursuant to this section shall 
be conducted subject to such rules and regulations 
as the Secretary may prescribe. 

(c) No award or agreement resulting from any 
such arbitration or mediation shall be effective un¬ 
less and until approved by the Secretary of Agri- 
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the prices that will give such commodities a 
purchasing power equivalent to their pur¬ 
chasing power during the ba$e period as de¬ 
termined pursuant to section 2 and section 
8e are not reasonable in vieW of the price of 
feeds, the available supplies of feeds, and 
other economic conditions which affect mar¬ 
ket supply and demand for milk and its 
products in the marketing area to which the 
contemplated agreement, order, or amend¬ 
ment relates, he shall fix such prices as he 
finds will reflect such factors, insure a suf¬ 
ficient quantity of pure and wholesome milk, 
and be in the public interest. Thereafter, 
as the Secretary finds necessary on account 
of changed circumstances, he shall, after due 
notice and opportunity for hearing, make 
adjustments in such prices. 

Producer referendum 

\ 

(19) For the purpose pf ascertaining 
whether the issuance of an order is approved 
or favored by producers, as required under 
the applicable provisions of this title, the 
Secretary may conduct a referendum among 
producers. The requirements of approval 
or favor under any such provision shall be 
held to be complied with if, of the total num¬ 
ber of producers, or the total volume of pro¬ 
duction. as the case may be^ represented in 
such referendum, the percentage approving 
or favoring is equal to or in excess of the 
percentage required under such provision. 
Nothing in this subsection shall be con¬ 
strued as limiting representation by coop¬ 
erative associations as provided in subsec¬ 
tion (12). | 

(g) Section 10 (c) is amended I by striking out 
including regulations establishing conversion 


i 
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i (c) Section 8a (6) is amended by striking out 
the provisions of this section, or of.” 

(d) Section 8c (5) (B) (d) is amended by strik¬ 
ing out “production” and inserting in lieu thereof 
“marketings”. 

(e) Section 8c (6) (B) is amended by striking 
out “produced or”; and by striking out “produc¬ 
tion or sales of” and inserting in lieu thereof 
“quantities available for sale by”. 

'(f) Section 8c is amended by adding at the end 
thereof the following: 


Milk prices 

(18) The Secretary of Agriculture, prior 
to prescribing anv term in anv marketing 
agreement or order, or amendment thereto, 
relating to milk or its products, if such term 
is to fix minimum prices to be paid to pro¬ 
ducers or associations of producers, or prior 
to modifying the price fixed in any such 
term, shall ascertain, in accordance with sec¬ 
tion 2 and section 8e, the prices that will give 
such commodities a purchasing power 
equivalent to their purchasing power dur¬ 
ing the base period. The level of prices 
which it is declared to be the policy of Con¬ 
gress to establish in section 2 and section 8e 
shall, for the purposes of such agreement, 
order, or amendment, be such level as will 
reflect the price of feeds, the available sup¬ 
plies of feeds, and other economic conditions 
which affect market supply and demand, for 
milk or its products in the marketing area 
to which the contemplated marketing agree¬ 
ment, order, or amendment relates. When¬ 
ever the Secretary finds, upon the basis of 
the evidence adduced at the hearing required 
by section 8b or 8c, as the case may be, that 
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culture, or such officer or employee of the Depart¬ 
ment of Agriculture as may be designated by him, 
and shall not be approved if it permits ^ny unlaw¬ 
ful trade practice or any unfair method of 
competition. 

(d) No meeting so held and no award or agree¬ 
ment so approved shall be deemed to be in violation 
of any of the antitrust laws of the United States. 

Sec. 4. Nothing in this Act shall be construed as 
invalidating any marketing agreement,, license, or 
order, or any regulation relating to, or any pro¬ 
vision of, or any act of the Secretary if Agricul¬ 
ture in connection with, any such agreement, li¬ 
cense, or order which has been executed, issued, 
approv(*d, or done under the Agricultural Adjust¬ 
ment Act, or any amendment thereof, but such 
marketing agreements, licenses, orders, regulations, 
provisions, and acts are hereby expressly ratified, 
legalized, and confirmed. 

Sec. 5. No processing taxes or compensating 
taxes shall be levied or collected under! the Agri¬ 
cultural Adjustment Act, as amended. Except as 
provided in the preceding sentence, nothing in this 
Act shall be construed as affecting provisions of 
the Agricultural Adjustment Act, as amended, 
other than those enumerated in section 1. The 
provisions so enumerated shall apply in accordance 
with their terms (as amended by this Act) to the 
provisions of the Agricultural Adjustment Act, 
this Act, and other provisions of law to which they 
have been heretofore made applicable. 

Sec. 6. This Act may be cited as the (“Agricul¬ 
tural Marketing Agreement Act of 19371’. 

Approved, June 3, 1937. j 
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issue is the only one which should be considered by this 
Court on these special appeals and consequently this 
brief is limited to a consideration of that issue. ” 

The claim is that the plaintiffs in the Court below 
failed to set up any facts for the consideration of the 
Court from which it was apparent that, unless re¬ 
strained, the marketing order of the Secretary of Asri- 
culture would work irreparable injury to them. The 
appellees are perfectly willing to meet this contention, 
but are not willing that the issue should be narrowed 
to that single proposition, and a determination of this 
cause be based thereon. A brief summary of the real 
situation would undoubtedly serve to enlighten the 
court concerning this question. 

Milk, being perhaps Nature’s most highly perish¬ 
able product, and the amount of that product which is 
daily produced from a given number of cows being 
entirely in the hands of Nature, and Nature being no 
respecter of legislation, orders, rules and regulations, 
nor of economic exigencies, it necessarily follows that 
the production and sale of milk in a large metropolitan 
area does not follow the ordinary rules of the pur¬ 
chase and sale of commodities. Milk cannot be stored 
nor kept for any great length of time, and as it is pro¬ 
duced daily, it must be used and consumed practically 
daily. Since the days when the problems of the farmer 
first began to be the problems of the people of the 
community who were supplied with the necessary food¬ 
stuffs by the farmer, ways and means have been at¬ 
tempted to be devised so that the farmer in producing 
milk should not lose because he did not have the eco¬ 
nomic genius to foretell, with near accuracy, the amount 
of milk which a city market would require for its con¬ 
sumptive demands. 
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It is not so long- ago, and not beyond the memory of 
most of those who are considering this problem, when 
the farmer milked his cow, put the milk into a tin pail, 
cooled it in the brook running through his farm, and 
then put it on his rig, drove into town and dipped it 
out to his customers; with the advent of the city dis¬ 
tributor, the farmer sold all of his milk to the distri¬ 
butor at a price agreed upon betweeij them for each 
gallon of milk delivered, without regard to butterfat 
and other conditions which now effect the price of a 
gallon of milk. Those were the “hhrse and buggy 
days,” and have passed into obliviop. No more is 
milk bought by liquid measure, because a good healthy 
kick into the side of the can would reduce the actual 
liquid content of the can, but the milk, when purchased 
by the distributor from the farmer, ii dumped into a 
weigh tank and the farmer is paid, not per gallon, but 
per hundredweight. Milk is no longer cooled by put¬ 
ting the container in the brook or the spring, but 
scientific methods have been devised for a more com¬ 
plete cooling through the use of surface coolers or 
others of similar nature. Insofar as jthe Washington 
milk shed is concerned, the farmer has! been compelled, 
through health regulations, to become|a scientific pro¬ 
ducer of milk, and thereby obliged to invest a consider¬ 
able amount of money in equipment i and utensils in 
order to produce the high quality of rhilk which comes 
on to the market for consumption by the people of 
Washington. When farmers went out of the business 
of distributing milk, and the large city distributors 
took it over, problems immediately began to arise, the 
chief one of which was the question of what to do with 
that milk which was produced by the farmer beyond 
the consumptive needs of the market. | The distributor 

i 
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could not afford to pay the top price for milk which he 
could not sell as fluid milk, but which he was compelled 
to divert into manufacturing channels, and which, be¬ 
cause of competition, he must sell at a greatly reduced 
price. The farmer could not otherwise dispose of his 
milk because the distributor to whom he sold would not 
permit him to bring it to the market and sell in competi¬ 
tion with him, and as the farmer had no other market, 
In? sent it all. This situation gave early rise to the 
basic and surplus plan whereby the distributor would 
pay to the farmer the top price for so much of the milk 
as was needed for the consumptive demands of the 
market, and a considerably lower price for that milk 
which was termed “surplus,” and which could not be 
sold for fluid uses. Various plans were devised from 
time to time so that the farmer would not receive a sur¬ 
plus price for any more than that which was actual 
milk surplus, but the milk business gradually became 
complex, bookkeeping and records became confusing 
to everyone except the auditors and accountants, and 
the farmer never felt sure at anv time that there was a 
proper allocation between basic and surplus milk, and 
it was always the feeling of the farmer that the distri¬ 
butor was getting rich by virtue of paying surplus 
prices for milk which he sold on the fluid market. 
When co-operative milk producers’ organizations be¬ 
gan to grow in large numbers, and because the farmer 
was bewildered and puzzled over the whole state of 
affairs, he joined these organizations and placed the 
business of the selling of his milk in the hands of his co¬ 
operative. These organizations began to evolve more 
and more complicated plans for the sale of milk to dis¬ 
tributors, so that the farmer became so confused and 
helpless that he almost gave up trying to figure out how 




and why he was paid certain prices forjhis milk. Clas¬ 
sifications were set up in some localities in large num¬ 
bers, the farmer receiving a different; price in each 
classification, although every drop of the milk that he 
produced was identical in quality. Foriinstance, on the 
Washington market for a long time, there were three 
classifications of milk—basic, first surplus and second 
surplus, the prices in each being different, and sup¬ 
posedly representing various uses to which milk was 
put, such as that used in fluid sales of jmilk; that used 
in fluid sales of cream, and that used for manufacture 
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into cheese, ice cream, etc. Under jthis and other 
similar plans, the farmer never knew until he got his 
check how much he was going to receive for his milk. 
He never knew how much basic he wasj going to be al¬ 
located, how much first surplus and how much second 
surplus, and he never knew from month to month the 
price of anything except the basic. 

Under these circumstances some farmers began to 
look around to see if they could not fhid a w’ay out of 
their difficulties. They had certain fixed obligations 


and certain conditions to meet every month, and they 
always wondered how they were going to meet them, 
and whether their milk check would tye sufficient. If 


they produced a large quantity of milk, jmost of it might 


be classified as surplus, and if they produced a small 


quantity of milk, it was always uncertain what they 
would get for it. The plaintiffs in tile Court below 
were among those farmers who desirjed to get away 
from this tremendous uncertainty from month to 
month of the price of milk and the amojunt of the check 
which they received every month, arid ignoring the 
co-operative organizations, set out to make their own 
bargains with distributors. All of the plaintiffs in the 
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Court below, except A. Lawrence Leigh, entered into 
contracts with the Highland Farms Dairy, a local dis¬ 
tributor of milk (R. 2) which provided for the pay¬ 
ment to them of so much money per hundredweight for 
all of the milk which they delivered to the distributor, 
without regard to basic and surplus, fall averages and 
market conditions. The plaintiff below, A. Lawrence 
Leigh, entered into an agreement with the Model 
Farms Dairy, a local distributor, providing for the 


payment to him by that distributor of a fixed price for a 
certain percentage of ail of the milk which he delivered 
to the distributor, and a surplus price, depending upon 


market conditions, for the balance of the milk. The 


former method of selling is known as the 4 ‘flat price 
method,” and the latter method is known as the “basic 
and surplus percentage plan.” The large majority of 
all of the other farmers who supply milk to this market 
sell their milk through a co-operative association known 
as the Marvland-Yirginia Milk Producers Associa- 
lion, and sell it on the basic and surplus fall average 
plan. 

Such was the condition of affairs when the Secretary 

* 

of Agriculture promulgated and put into effect the 
Milk Marketing Order (R. 26), which is the subject 
of this suit, that order having been promulgated under 
the Act of Congress known as the Agriculture Adjust¬ 
ment Act. 


If the Act of Congress, known as the Agricultural 
Adjustment Act, were to be translated into terms of 
nbn-legal language, there would be revealed a storv 
which would run something like this: In 1933 it was 
decided by those who were charged with the responsi¬ 
bility of either reestablishing or maintaining proper 
economic conditions in the United States, that there 




was something wrong economically y^ith agriculture. 
The question immediately to arise wgs “What is the 
trouble?” and the proper answer wps certain to be 
that the farmers of the country are prbducing agricul¬ 
tural commodities in greater volume than the people of 
the country are able to buy. The people in 1933, having 
been hard hit by the depression, either kvould not spend 
their money, or else they did not have jit to spend, and 
the farmer, being in the same fix, needed dollars with 
which to pay interest on his mortgage, his taxes, and 
his miscellaneous debts. The farmer^ taking matters 
into his own hands, decided that the way for him to 
work out his salvation was to securb for himself a 

i 

larger volume of money, in order that when the first 


of the month came around, he could satisfy all of his 
creditors with a little something on hccount. If the 
farmer was selling wheat, or corn, or| milk, or selling 


hogs, or anything else he produced, the only way he 
could get more money was to producb more of these 
commodities and sell more, even if he did not sell at a 
profit. This method was designed, npt to produce a 
profit, but to increase the volume of money coming into 
the farmers’ hands so that he might be better able to 
keep everybody satisfied for the time being until some¬ 
thing, he knew not what, should happen. The govern¬ 
ment decided that the proper thing tp do was to first 
devise ways and means of cutting dowjn this enormous 
overproduction. Our exports were filling off to the 
vanishing point, and the people of the United States 
did not have the purchasing power to even keep up 
normal domestic consumption. Whaf was done is a 
matter of common knowledge, and it vias accomplished 
through the Agricultural Adjustment! Administration 
Act, and other measures and means adbpted. The pigs 
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were taken care of bv slaughtering, the wheat and other 
products of the soil were curtailed by plowing under, 
and so on all the wav through the entire list of agricul- 
tural commodities. The basic principle was the cur¬ 
tailment of production on the theory that overproduc¬ 
tion was ruinous to the farmer, and that if you could 
once bring production into line with domestic consump¬ 
tion, and then better marketing conditions, the problem 
would be solved. 


Milk presented an entirely different problem. Hav¬ 
ing its most value as fresh whole milk, it was impossible 
to store it, and no way can be devised to stop the cow 
from giving a full milk supply. The question was, and 
is, “How can you control production of milk?” It 
would indeed be very difficult to limit production by 
a rule of thumb as the cow has always refused to be so 
governed, but responds to the laws of nature. While 
it was a problem, it was not a new one, because the sur¬ 
plus milk on the market has always been the heart of 
the difficulty. Therefore, the well recognized method 
was adopted, and it needs no economist to conclude that 
if you pay a farmer for a given and specified amount of 
milk at a decent price, which represents either a profit 
or no loss, and then tell him that for all the rest of the 
milk he ships to the market he will be paid a losing 
price, the answer is that he curtails his production so as 
to produce as little as possible of that quantity which is 
designated and set aside as surplus. Xo surer means 
of controlling production exists than telling a man if 
he persists in producing it, he will do so at a loss. Pro¬ 
duction control, therefore, being the fundamental 
formula for bringing production into line with con¬ 
sumption, the Agricultural Adjustment Act was 
enacted into law with the idea of production control 
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forming the basis of the law. Xo more certain evidence 
of this is there than the second paragraph of the 
Amended Act which reads as follows: j 

i 

“DECLARATION OF POLICY: ESTABLISH¬ 
MENT OF BASE PERIODS FOR PRICES. 

It is hereby declared to be the! policy of Con¬ 
gress— 

(1) Through the exercise of the powers conferred 
upon the Secretary of Agriculture under this chap¬ 
ter, to establish and maintain such \balance between 
the production and consumption \ of agricultural 
commodities, and such marketing conditions there¬ 
for, as will reestablish prices to farmers at a level 
that will give agricultural commodities a purchas¬ 
ing power with respect to articles that farmers buy, 
equivalent to the purchasing power of agricultural 
commodities in the base period. The base period in 
the case of all agricultural commodities except to¬ 
bacco and potatoes shall be the! prewar period, 
August 1909—July 1914. In the lease of tobacco 
and potatoes, the base period shall be the postwar 
period, August 1919—July 1929; and, in the case 
of all commodities for which the b^se period is the 
pre-war period, August 1909 to! July 1914, will 
also reflect current interest payments per acre on 
farm real estate, as contrasted with such interest 
payments and tax payments during the base 
period. 

(2) To protect the interest of the consumer by (a) 
approaching the level of prices which it is declared 
to be the policy of Congress to establish in subsec¬ 
tion (1) of this section by gradual correction of 
the current level at as rapid a rate as the Secretary 
of Agriculture deems to be in thfe public interest 
and feasible in view of the current consumptive 
demand in domestic and foreign markets, and (b) 
authorizing no action under this title which has for 
its purpose the maintenance of pirices to farmers 
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above the level which it is declared to be the policy 
of Congress to establish in subsection (1) of this 
section. (May 12, 1933, c 25, Title 1, par. 2, 48 
Stat. 32, as amended August. 24, 1935, c. 641, pars. 
1, 62, 49 Stat. 750, 782.) ” (Italics ours) 


We now come to a consideration of that problem 
which the appellant, the Secretary of Agriculture, says 
should be the sole issue in the case, namely, that the 
Court below had no jurisdiction to enter preliminary 
injunctions because it did not appear from the record 
that the plaintiffs either suffered damage, or would suf¬ 
fer damage, bv virtue of the Milk Marketing Order of 
the Secretarv of Agriculture. 

The Court had before it, as is shown by the record, 
the bills of the plaintiffs, the answer of the Secretary of 
Agriculture to the rule to show cause, exhibits filed by 
the plaintiffs below, and exhibits filed by the Secretary 
of Agriculture, these exhibits taking the form mostly 
of affidavits, all of which appear in the record. The 
questions presented to the Court below were ‘Was the 
Agricultural Adjustment Act as amended, constitu¬ 
tional, and were the plaintiffs entitled to relief by way 
of a preliminary injunction against the enforcement of 
the order?’ 

An examination of the record will disclose the very 
apparent reason why the plaintiffs below were entitled 
to the relief for which they prayed. It is perfectly true 
that the Agricultural Adjustment Act does not require 
the farmer to do, or to refrain from doing, anything, 
nor does it impose upon him any penalty for his failure 
to do anything, but the terms of the order of the Secre¬ 
tary of Agriculture, promulgated under authority of 
the Act, clearly and definitely control the production of 
milk by penalizing those farmers who produce large 
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quantities of milk. The plaintiffs belo[w, all except A. 
Lawrence Leigh, had contracts with the Highland 
Farms Dairy, in which it is provided that they are to 
be paid a flat price for all milk which they produce and 
ship to the dairy, so that each producer knows defi- 
nitely how much money he is entitled ito receive daily 
for his milk. These farmers are not dependent on 
market conditions insofar as a surplus or shortage of 
milk is concerned, nor is the price to be |>aid to them de¬ 
pendent upon the amount of milk theyj produce in any 
given period of the year, nor is the price which they are 
to receive dependent upon the small dr large produc¬ 
tion of their neighbors; these farmers did not choose to 
sell their milk to a co-opeiativc organization, nor to 
pool the proceeds of their milk with that of all the other 
farmers on the market, nor did they a^ree that anyone 
was to be paid anything out of their milk checks for the 
maintenance of anv stablization or other fund. Thev 

. " i . * 

exercised their rights as free citizens to sell their prod- 

uct at a price and upon terms and conditions under 

which thev felt thev could live with a! fair return on 
» • 

their investment; they elected to receive payment for 
their milk twice each month instead of olnce each month, 

i 

and they did not choose to make their Agreement with 
their distributors dependent upon the amount of milk 
which the distributors were able to sell; their several 
contracts evidence that it was their feeling, belief, and 
conviction that their job was to produce clean, whole¬ 
some milk, and that it was entirely the job of the dis¬ 
tributor to sell the milk or otherwise (jlispose of it as 
he saw fit after they had delivered it to him; they were 
in a position of having agreed upon a definite price for 
their milk with variations only with respect to butter- 
fat and barn scores over which, of cdurse, they had 
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control in that they could maintain cows which produce 

a high butterfat content of milk, or a low fat content ; 

they could maintain their barns in such a condition as 
* 

to make a high score from the Health Department of 
the District of Columbia, or a low score, as they saw 
fit; in a word they were independent contractors, only 
dependent upon the ability of the distributor to whom 
they sold their milk for the payment of money; all the 
other problems of the production and sale of their milk 
was entirely in their hands subjects only to their con¬ 
tracts with the distributor. 

This was the situation when, on September 17, 1936 
the Secretary of Agriculture issued Order Xo. 11 being 
an “Order Regulating the Handling of Milk in the Dis¬ 
trict of Columbia Marketing Area.” (R-26). This 
order sets up a Market Administrator to be selected by 
the Secretary of Agriculture with compensation to be 
fixed by the secretary to administer the terms and con¬ 
ditions of the order. Article 3, under the heading 
“Classification,” sets up two classes of milk, which al¬ 
though of the same identical quality and coming from 
the same identical cows, are treated differently insofar 
as payment to the producer is concerned. This immedi¬ 
ately changes the position of all of the appellees and 

substantially differs from their contracts with their 
* 

dairymen. Article 4, headed “Minimum Prices” then 
provides the price which is to be paid, first to an asso¬ 
ciation of producers for Class 1 milk, and secondly, the 
price to producers for ('lass I milk, and thirdly, the 
price to producers for Class II milk. Article 6 en¬ 
titled “Determination of Uniform Prices to Pro¬ 
ducers” provides a method for determining how the 
dairymen shall arrive at the price to be paid to the pro¬ 
ducers, and then sets up what is known as “Base 
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Rating.’’ In simple language this base rating pro¬ 
vides that every producer shall be paid Class I prices 
lor that quantity of milk which he j produces which 
equals 75% of each producer's average deliveries of 
milk per day during the months of Ocjtober, November 
and December of 1935. This base rating to be for the 
period up to and including December 31, 1936; that 
after 1936 the market administratoi? determines the 
base rating for each producer in accordance with a 
complicated formula set forth in the inarketing order. 
Without attempting to detail the various steps taken 
it is sufficient to note the amount of the base to be as¬ 
signed to each producer is dependent |upon the amount 
of milk which he produces during the months of Octo¬ 
ber, November and December, and is further dependent 
upon the relationship which that amount bears to the 
amount produced by all the other farihers during these 
three months. 

Article 7 entitled “Payments for j Milk” sets up a 
complicated method by which payments are to be made, 
taking into consideration butterfat differential, farm 

O I 7 

score premiums, cattle score premiums, cream differen¬ 
tials, country station and transportation differentials, 
and in Section 4 of that article it is provided that pro¬ 
ducers shall receive from the market jadministrator, or 
pay to the market administrator, as;the case may be, 
certain sums arrived at as a result of complex calcula¬ 
tions dependent upon the state of the market during 
any particular month. This means! that the market 
administrator may have funds on hand with which to 
make payment to the producers, of he may be short 
of funds in which event the producers have to pay into 
his exchequer certain sums, over all of which the in¬ 
dividual producer lias no control, and he will not be 
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able to tell until he has received his check what he takes 
out of or puts into the fund. 

The order of the Secretary of Agriculture is de¬ 
signed to attempt to equalize the basic quantities to be 
allocated to each farmer, and to pool the proceeds of 

all of the farmers' milk and then to disburse the monev 

% 

to the farmers depending upon the amount of milk pro¬ 
duced, and the amount of milk consumed. Under the 

order no farmer can tell at any time until he actually 

• • 

receives his check, or until the market administrator 
has announced the result of his various mathematical 
calculations, how much he is going to get for his milk. 
While the minimum price for base milk is constant, vet 
the amount of basic for which the farmer is to be paid 
is subject to change every month depending upon mar¬ 
ket conditions. A farmer is allocated a base rating, 
but he has no guarantee or certainty that that amount 
of base will remain constant, and he is entirely depen¬ 
dent upon what his neighbor does, and what the con¬ 
sumers do, and what the distributor does for the 
amount he will receive each month for his milk. 

The order became effective on September 17, 1936. 
The suits were filed on September 30, 1936 with rules 
to show cause why a preliminary injunction should not 
issue. On October 12, 1936, Richard D. Aplin, market 
administrator appointed by the Secretary of Agricul¬ 
ture to carry out his Order No. 11, tiled an affidavit in 
the cause in which he set up certain figures with re¬ 
spect to eleven of the plaintiffs in the Court below, cal¬ 
culating minimum payments which would be required 
to be made to those plaintiffs by the Highland Farms 
Dairy for milk delivered by the plaintiffs during the 
last ten days of September, assuming these deliveries to 
be the same as the August deliveries of those producers 
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shown in Plaintiffs’ Exhibit No. 13 (l?-53). Although 
this was purely a hypothetical calculation, yet never- 
the less it showed that live of the elejven would have 
received more under their contracts jthan under the 
order, and that six of the eleven would have received 
more under the order than under thep* contracts. If 
this affidavit is to be taken as worthy of reliance by the 
Court, and as indicating approximately what happened 
during the last ten days of September, 1936, the tirst 
ten days of the order, then it is quitg apparent that 
even upon the figures which were calculated by the 
market administrator, five of the plaintiffs below were 
entitled to relief because prior to the time of the filing 
of their suit for injunction they would have suffered 
damage had not the injunction been allowed. 

The plaintiffs in the Court below sblected to enter 
into contracts with distributors rather than to deal 
through a co-operative marketing organization simply 
because they wanted to get away from the uncertain¬ 
ties of the basic and surplus base rating plan, because 
under that plan too ninny factors beyond their control 
affected the price which they received! for their milk. 
It appears in the record that Washington is a highly 
seasonal market, and that, unfortunately, the time when 
Nature causes the highest production! in milk is the 
time when the consumptive demand goes off. It is no¬ 
torious that Washington is comparatively deserted in 
summer time, and it is also common iknowledge that 
there is a large production of milk during the summer 
months; it appears in the record that sales in the Dis¬ 
trict of Columbia begin to increase in September after 
people have returned from their vacations, and the 
schools start, and this demand for milk continues dur¬ 
ing the rest of the year. Unfortunately again, produc- 
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tion then begins to shrink. Under the contracts which 
the plaintiffs below had with the dairymen who pur¬ 
chased their milk, thev were not affected bv the sea- 
sonal demand for milk and the season's shortage in 
surplus and production because in the case of all but 
one of the farmers who are plaintiffs below, they re¬ 
ceived a flat price for all milk regardless of the sea¬ 
son and market, and in the case of the other plaintiff 
below, he received for a definite percentage of his milk 
a certain price, and for the other part a different price, 
but he was always sure of the percentage, and it was 
not affected by production of other farmers or con¬ 
sumption by the public. It is the Government’s con¬ 
tention that in a situation of this sort a farmer must 


wait until he is hurt. It is perfectly clear that the 

price will be different every month under the plan as 

contained in the order of the Secretary of Agriculture, 

and one or two months’ loss might be very heavy, and, 

therefore verv serious to the farmer. Xot until 10 

days after the month is past would the farmer be able 

to tell what his check is going to be for the previous 

month’s deliveries of milk, and if he complained he 

undoubtedlv would be met with the assertion that this 

month will be better, and, therefore, he should not 

complain. In other words, the farmer has no control 

over production or shortage on the market, and if he 

is bound bv the terms of the order of the Secretarv of 
* 

Agriculture he is wholly dependent upon too many 
factors bevond his control that the inevitable result 


is continuous confusion and the probability that if his 
neighbors produce large quantities of surplus milk and 
there is no market demand for it, that the price he will 
receive will be so ridiculously low as to make it ruinous 
for him. 
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It is apparent from the record that the producers 
of milk, among’ which the appellees are pumbered, have 
only two outlets for the milk they produce. That is, 
either sell their milk to the Marvland-Virginia Milk 
Producers Association or they can sell the milk, as 
do the appellees here, to independent distributors. If 
their milk is sold to the Marvland-VirsHnia Milk Pro- 
ducers Association the producer is assigned a base 
figure at which so much of his milk will be paid for at 
the prevailing market price and the balance paid for 
as surplus milk. The base within the Association as¬ 
signed to the producer is arbitrarilv determined bv 
those in control of the Association, and neither the 
Agricultural Adjustment Act as amended nor Mar¬ 
keting Order Xo. 11 can control or effect the bases of 
producers selling to the Association nor control or 
effect the prices such producers will receive for their 
milk. The appellees in the exercise of! their inalien¬ 
able right have decided for themselves to sell their 
milk to independent producers under j separate con- 
tracts where by the operation of such jcontracts they 
know the price they will receive for their milk. If 
Order Xo. 11 is enforced against the independent dis¬ 
tributors those distributors will be compelled by eco¬ 
nomic necessity to purchase their milk from the Mary- 
land-Virginia Milk Producers Association, for they 
will be unable to operate at a profit by purchasing their 
milk from the appellees and other independent pro¬ 
ducers. When this happens the appellees and other 
independent producers have no other outlet for their 
milk than to sell it to the Association at Whatever base 
is assigned to them bv those in control of the Associa- 
tion, receiving therefor whatever price those in control 
of the Association decide to pay them for their milk. 
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It may thus be seen that the contracts of the appellees 
and other independent producers for the sale of their 
milk directly to handlers under their own independent 
contracts are valuable legal rights, the exercise of 
which are threatened by the operation and effect of 
Marketing Order No. 11. 

! ARGUMENT. 

It is apparent from the appellants’ brief that they 
do not wish to have the question of the constitution¬ 
ality of the Agricultural Adjustment Act as amended 
nor Marketing Order Xo. 11 considered bv this court, 
and appellants’ brief is skillfully designed to raise 
only the issue of the jurisdiction of the court below to 
entertain the bills for preliminary injunctions and the 
power of the court below to issue the injunctions. This 
position on the part of the appellants overlooks the 
important fact that in every case for a preliminary 
injunction on the grounds of the unconstitutionality of 
an act, the enforcement of which is sought to be en¬ 
joined, the question of the constitutionality or uncon¬ 
stitutionality of the act is just as important as the 
question of whether or not the plaintiffs are threat¬ 
ened with irreparable injury unless the injunction be 
granted, and both of these questions must necessarily 
be considered bv the court in determining whether the 
injunction should issue. The court below in the in¬ 
stant case has found the Agricultural Adjustment Act 
as amended and Order Xo. 11 issued in pursuance 
thereof to be unconstitutional and void, and if by the 
failure on the part of the appellants to discuss this 
phase of the question they concede that the lower court 
was correct in so holding and that the Act and Order 
are unconstitutonal and void it is not then necessary 
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for the appellees to raise the question of the uncon¬ 
stitutionally of the Act and Order in j:his brief. How¬ 
ever, because the appellants’ position jin the matter is 
not clear and because the appellees feel that the ques¬ 
tion must necessarily be considered bv this court in 

+ i * 

determining the propriety of the action of the lower 
court in issuing the injunctions the question of the 
unconstitutionality of the Agricultural Adjustment 
Act as amended and Order No. 11 issqed in pursuance 
thereof shall be briefly discussed in this brief. 

The Agricultural Adjustment Act as amended has 
been in two decisions by the Suprenjie Court of the 
United States held to be in violation ,of the terms of 
the Federal Constitution. The amendment to the Act 
thought to justify the Order No. 11, w^s approved Au¬ 
gust 24, 1935. The decision by the Supreme Court of 
the United States in the case of U. $. v. Butler , 297 
U. S. 1, 80 L. ed. 477, was handed down on January 6, 
1233. The Supreme Court had before it the 1935 
amendments and declared in the following language: 

“Since, as we have pointed ou|t, there was no 
power in the Congress to impose the contested 
exaction, it could not lawfully ratify or confirm 
what an executive officer had done in that regard. 
Consequently the Act of 1935 does not effect the 
rights of the parties.” 

i 

And in the later case of Rickert Rice Mills v. Fontenot , 
297 U. S. 110, 80 L. ed. 513, decided by the Supreme 
Court of the United States on January 13, 1936, the 
Supreme Court stated in unmistakable! language that: 

“The changes made by the amendatory act of 
August 24, 1935, do not cure the infirmities of the 
original act which were the basis of decision in 
U. S. v. Butler, 297 U. S. 1, ante 47|7, 56 S. Ct. 312, 
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102 A. L. R. 914. The exaction still lacks the 
quality of a true tax It remains a means for ef¬ 
fectuating the regulation of agricultural produc¬ 
tion, a matter not within the powers of Congress.” 


The 1 whole purpose of the act is to control and regulate 
the agricultural industry to the end that the agricul¬ 
tural purchasing power may be increased. This is set 
out in a declared policy of the Act and is the basis of 

Order Xo. 11 issued bv the Secretary. Section 8 con- 

• * 

fors general powers upon the Secretary to issue or¬ 
ders which may relate to the handling of milk (Sec. 
8 c (5) ) or to the production and marketing in Inter¬ 
state Commerce of other agricultural commodities 
(Sec. 8 c (6)). It cannot be successfully contended 
that under Section 8 the Secretary is legally authorized 
to regulate, control and fix prices of milk on the ground 
that milk is a commodity affected with a public interest 
while as to the regulation and control of the produc¬ 
tion and marketing in interstate commerce of other 
agricultural commodities the authority may be illegal. 
The provisions are inseparable and Section 8 cannot 
be separated into legal and illegal delegations of au¬ 
thority. 

* 

The Trade Mark Cases, 100 U. S. 82; 

The Employers' Liability Cases , 207 U. S. 463. 


The declaration of legislative policy contained in 
the Act is incapable of separation into two parts, one 
pointing to a constitutional end and the other to an 
unconstitutional end. It is not now within the prov¬ 
ince of this court to decide whether Congress has the 
power to enact legislation authorizing the Secretary 
of Agriculture to impose regulations upon the sale of 
milk in interstate commerce. Congress has not yet 
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enacted such legislation. The Agricultural Adjust¬ 
ment Act was intended in its entirety and by its very 
terms to control and regulate the agricultural industry 
to the end that the agricultural purchasing power may 
be increased. The Supreme Court has definitely ad¬ 
judged such a purpose to be bevqnd the granted 
powers of the Federal Government, j The provisions 
for orders bv the Secretary of Agriculture whether 
thev be for the regulation of milk or oif any other agri- 

9 j 9 V —' 

cultural commodity were merely a means to effectuate 

• 9> 

the declared purpose of the Act. The| purpose failing, 
the means failed with it. 

I 

The commerce clause of the United States Constitu- 

1 

tion cannot be held to authorize the present act or or¬ 
der. The commerce clause of the United States Con¬ 
stitution vests in Congress the powjer “to regulate 
commerce with Foreign Nations and among the several 
States and with the Indian Tribes. ” j As was pointed 
out in Carter v. Carter Coal Company, 298 U. S. 238, 
SO L. ed. 1160, decided May 18, 1936, by the Supreme 
Court of the United States, ! 

i 

“The function to be exercised is that of regula¬ 
tion. The thing to be regulated is the commerce 
described. In exercising the authority conferred 
by this clause of the Constitution, Congress is 
powerless to regulate anything which is not com¬ 
merce, as it is powerless to do anything about com¬ 
merce which is not regulation.” 

i 

Therefore it is important that we first have a defini¬ 
tion of the word commerce. In Gibbons v. Ogden , 9 
Wheat. 1, 189, 190, Chief Justice Marshall said, 

“Commerce, undoubtedly, is traffic, but it is 
something more; it is intercourse. It describes 
the commercial intercourse between nations, and 


i 
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parts of nations, in all its branches, and is regu¬ 
lated by prescribing rules for carrying on that 
intercourse.’ ’ 


In the case of Kidd v. Pearson, 128 U. S. 1, 20, the 
Supreme Court in upholding the power of a State to 
enact a statute prohibiting the manufacture of intox¬ 
icating liquors within its limits, even though the dis¬ 
tiller intended to export them when manufactured, 
said: 


‘‘If it be held that the term (interstate com¬ 
merce) includes the regulation of all such manu¬ 
factures as are intended to be the subject of com¬ 
mercial transactions in the future, it is impossible 
to deny that it would also include all productive 
industries that contemplate the same thing. The 
result would be that Congress would be invested, 
to the exclusion of the States, with the power to 
regulate, not only manufactures, but also agricul¬ 
ture, horticulture, stock-raising, domestic fisher¬ 
ies, mining—in short, every branch of human in¬ 
dustry. For, is there one of them that does not 
contemplate, more or less clearly, an interstate or 
foreign market? . . . The power being vested in 
Congress and denied to the States, it would follow 
as an inevitable result that the dutv would devolve 
on Congress to regulate all these delicate, multi¬ 
form and vital interests—interests which in their 
nature are and must be local in all the details of 
their successful management.” 


In Hammer v. Dagenliart , 247 U. S. 251, the Supreme 
Court in denying the authority of Congress to prohibit 
the transportation in interstate commerce of manufac¬ 
tured goods a product of child labor stated: 

“The grant of power to Congress over the sub¬ 
ject of interstate commerce was to enable it to 
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regulate such commerce and not io give it author¬ 
ity to control the States in their exercise of the 
police power over local trade and manufacture.'” 

“The grant of authority over £ purely Federal 
matter was not intended to destroy the local power 
always existing and carefully reserved to the 
States in the Tenth Amendment to the Constitu¬ 
tion. ’ ’ 

I 

| 

From the above quoted authorities it is apparent 
that the Act cannot be sustained as a| valid regulation 
of interstate commerce because the prices to be paid 
by the distributors for the milk purchased by them 
from the appellees is purely a local affair. While the 
milk, it is true, is in interstate commerce until it reaches 
the distributors, the price to be paid in the District of 
Columbia for the milk bv the distributors is a matter 

* i 

of internal police power of the District of Columbia 
which Congress has so far not attempted to regulate 
or control by appropriate legislation^ So also is the 
matter of the price to be received by the farmer for his 
milk produced in Virginia a purely Ideal matter, sub¬ 
ject to regulation only by the State of Virginia if at all. 

The production of milk and the incidents thereof, 
including the price to be received by appellees and 
other producers, is a purely local mattjer. As was said 
by Fuller, C. J., in U. S. v. E. C. Knight Co ., 156 U. S. 1, 

“Commerce succeeds to manufacture and is not 
a part of it. . . The fact that an article is manu¬ 
factured for export to another State does not of 
itself make it an article of interstate commerce.” 


The power to regulate commerce between the States 
can never be applied to transactions j wholly internal, 
such as the regulation of the production of farm com- 
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modities or the price to be received by the producer 
for them. This conclusion was reached bv the court 
in Veazie v. Moor, 14 How. 568, which added: 

“Nor can it be properly concluded, that, because 
the products of domestic enterprise in agriculture 
or manufactures, or in the arts, may ultimately 
become the subjects of foreign commerce, that the 
control of the means or the encouragements by 
which enterprise is fostered and protected, is legit¬ 
imately within the import of the phrase foreign 
commerce, or fairly implied in an investiture of 
the power to regulate such commerce. A preten¬ 
sion as far reaching as this, would extend to con¬ 
tracts between citizen and citizens of the same 
State, would control the pursuits of the planter, 
the grazier, the manufacturer, the mechanic, the 
immense operations of the collieries and mines 
and furnaces of the countrv; for there is not one 
of these avocations, the results of which may not 
become the subject of foreign commerce, and be 
borne either by turnpikes, canals, or railroads, 
from point to point within the several States, 
towards an ultimate destination, like the one 
abovementioned. . . ” 

Even if it be assumed for the purposes of this dis-. 
cussion that the transactions sought to be regulated 
by the act and order are transactions in interstate com¬ 
merce, nevertheless, neither the act nor the order can 
be sustained as a valid regulation of interstate com¬ 
merce. The declaration of policy contained in Sec. 2 
of Title I of the Agricultural Adjustment Act as 
amended declares that, 

“Through the exercise of the powers conferred 
upon the Secretary of Agriculture under this title 
to establish and maintain such balance between 
the production and consumption of agricultural 
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commodities, and such marketing conditions there¬ 
for, as will re-establish prices to farmers at a 
level that will give agricultural commodities a 
purchasing power with respect to articles that 
farmers buy, equivalent to the purchasing power 
of agricultural commodities in the base period; 
and, in the case of all commodities for which the 
base period is the pre-war period, August, 1909- 
July, 1914, will also reflect current interest pay¬ 
ments per acre on farm indebtedness secured by 
real estate and tax payments per |icre on farm real 
estate, as contrasted with such interest payments 
and tax payments during the base period.” 

j 

i 

The order issued under the act states: 

4 ‘Whereas, the Secretary, having reason to be¬ 
lieve that the issuance of a marketing agreement 
and order with respect to the handling of milk in 
the District of Columbia marketing area would 
tend to effectuate the declared policy to establish 
and maintain such marketing conditions in the 
handling of milk in the aforesaid area as would 
re-establish prices of milk to producers of milk 
in the said area at a level that would give such 
milk a purchasing power with respect to articles 
that such producers buy equivalent to the pur¬ 
chasing power of milk in the base period, August, 
1924-July, 1929, ...” 

j 

In finding of fact Xo. 10 contained in said order the 
Secretary found upon the evidence introduced at the 
hearing : 

“10. That the issuance of this order and all the 
terms and conditions hereof will tend to effectuate 
the declared policy to establish and maintain such 
marketing conditions in the handling of milk in 
the aforesaid area as will re-establish prices of 
milk to producers of milk in said area at a level 
that will give such milk a purchasing power with 


I 

i 
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respect to articles that such producers buy equiv¬ 
alent to the purchasing power of milk in the base 
1 period August, 1924-July, 1929.” 


It is respectfully submitted that the Act and Order 
issued thereunder have for their declared objects the 
regulation and control of the production of agricul¬ 
tural commodities, including milk, to the end that such 
regulation and control of production will re-establish 
prices of milk to producers of milk at a level that will 
give such milk a purchasing power equivalent to the 
purchasing power of milk in the base period, a matter 
not within the power of Congress under the Constitu¬ 
tion. That the basic and surplus plan put into effect 
by Order No. 11 has for its object and invariably re¬ 
sults in the control of the production of milk is appar¬ 
ent when the operation of such plan is examined. In¬ 
deed in the affidavit of Clyde W. King, Chief of the 
Dairy Section of the Agricultural Adjustment Admin¬ 
istration (R. 69-70), this recognized expert in speaking 
of the basic and surplus plan states, ‘‘The plan thus 
tends not only to stabilize the production of milk 
throughout the year but to give the farmers a guaran¬ 
teed income therefrom. It also tends to put some mea¬ 
sure of limitation on total production, since the sur¬ 
plus is priced at a lower point than the base.” The 
court below found as a fact upon consideration of the 
evidence submitted by both appellants and appellees 
in the form of affidavits which, by mutual consent of 
the parties, have been made part of the record, that 
the order with its classification and base rating plan 
and price fixing provisions controls, or at least at¬ 
tempts to control the production of milk in the States 
of Maryland and Virginia. As was pointed out by the 








court below in its findings of fact (R. 58), the affidavit 
of E. W. Gaumitz, Chief of the Dairy Section of the 
Agricultural Adjustment Administration, conclusively 
proves that the classification and basic and surplus 
plan controls or tends to control in its Ipractical opera¬ 
tion and effect the production of milk in the District 
of Columbia Marketing Area. Since the Act and the 
Order issued in pursuance thereof ini their operation 
control or tend to control the production of milk they 
are, as has been decided, unconstitutional and void. 


U. S. v. Butler, 297 U. S. 1, 80 L.j ed. 477; 

Rickert Rice Mills v. Fontenot\ 297 U. S. 110, 
80 L. ed. 513. j 

It is further respectfully submitted that even though 
in their operation and effect the act aijd order did not 
control or tend to control the production of milk or any 
other agricultural commodity, both the apt and the order 
having for their declared purpose and policy the estab¬ 
lishment and maintenance of such balance between the 
production and consumption of agricultural commodi¬ 
ties and such marketing conditions as will re-establish 
prices of milk to producers oT milk at a level that will 
give such milk a purchasing power equivalent to the 
purchasing power of milk in the base period, a matter 
not within the power of Congress undbr the Constitu¬ 
tion, are for that very reason unconstitutional and 
void. A thoroughly painstaking searph of the Con¬ 
stitution fails to disclose any clause which by the most 
liberal interpretation authorizes the Federal Govern¬ 
ment to enact laws for the effectuation of such a pur¬ 
pose. With the wisdom of such legislation we are not 
concerned. It is the duty of this court! to look only to 
the power of Congress to enact such legislation. 
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In Carter v. Carter Coal Company, decided May 18, 
1936, the Supreme Court used the following language: 

“The ruling and firmly established principle is 
i that the powers which the general Government 
may exercise are only those specifically enume¬ 
rated in the Constitution, and such implied powers 
as are necessary and proper to carry into effect 
the enumerated powers. Whether the end sought 
to be attained by an act of Congress is legitimate 
is wholly a matter of constitutional power and not 
i at all of legislative discretion. Legislative Con¬ 
gressional discretion begins with the choice of 
means and ends with the adoption of methods and 
details to carry the delegated powers into effect. 
The distinction between these two things—power 
and discretion—is not only very plain but very 
important. For while the powers are rigidly lim¬ 
ited to the enumerations of the Constitution, the 
means which may be employed to carry the powers 
into effect are not restricted, save that they must 
be aj)propriate, plainly adapted to the end, and 
not prohibited by, but consistent with, the letter 
and spirit of the Constitution. M’Cullock vs. 
Maryland, 4 Wheat. 316, 421, 4 L. ed. 579, 605. 
Thus, it may be said that to a constitutional end 
many ways are open; but to an end not within the 
terms of the Constitution, all ways are closed.” 

In United States v. Butler, supra, the Supreme Court 
said: 

“It is an established principle that the attain¬ 
ment of a prohibited end may not be accomplished 
under the pretext of the exertion of powers which 
are granted. 

‘Should Congress in the execution of its powers, 
adopt measures which are prohibited by the Con¬ 
stitution; or should Congress under the pretext 
of executing its powers pass laws for the accom- 
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plishment of objects not entrusted to the Govern¬ 
ment; it would become the painrul duty of this 
tribunal, should a case requiring such a decision 
come before it, to say that such an| act was not the 
law of the land.’ M’Cullock vs. Maryland, 4 
Wheat. 316, 423, 4 L. ed. 579, 605.1’ 

‘Congress cannot, under the pretext of executing 
delegated power, pass laws for the accomplishment 
of objects not entrusted to the Federal Govern¬ 
ment. And we accept as established doctrine that 
any provision of an act of Congress ostensibly en¬ 
acted under power granted by the Constitution, 
not naturally and reasonably adapted to the effec¬ 
tive exercise of such power but solely to the 
achievement of something plainly within power re¬ 
served to the States, is invalid anjd cannot be en¬ 
forced.’ Linder v. United 8tates,\268 U. S. 5, 17, 
69 L. ed. 819, 823, 45 S. Ct. 446, 39 A. L. R. 229. 

“These principles are as applicable to the power 
to lay taxes as to any other Federal power.” 

That the objects sought to be accomplished by the act 
and order under consideration are objjects beyond the 
power of Congress and consequently dnds which Con¬ 
gress cannot accomplish or seek to accomplish even by 
the exercise of lawfully delegated po\per is apparent 
from the decision in the Butler case wfierein the court 
said: 

“We are not now required to ascertain the scope 
of the phrase ‘general welfare j of the United 
States’ or to determine whether ah appropriation 
in aid of agriculture falls within itl Wholly apart 
from that question, another principle imbedded in 
our Constitution prohibits the enforcement of the 
Agricultural Adjustment Act. The act invades the 
reserved rights of the States. It is a statutory plan 
to regulate and control agricultural production, a 
matter beyond the powers delegated to the Federal 
Government. The tax, the appropriation of the 

i 
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funds raised, and the direction for their disburse- 
ment, are but parts of the plan. They are 
means to an unconstitutional end.” 

It is respectfully submitted that whether it be the tax¬ 
ing power of Congress as in the Butler case or the 
power of Congress to regulate interstate commerce 
which is sought bv the Federal Government to be used 
as the means to attain a prohibited end the principle 
remains the same. That is, that the exercise of power 
no matter how legitimate can never be used to accom¬ 
plish an end not within the power of the Federal Gov¬ 
ernment. The end here sought to be accomplished, the 
establishment and maintenance of parity prices of agri¬ 
cultural commodities not being within the power of 
Congress it cannot be accomplished through the com¬ 
merce clause or by means of any delegated power. 

The statute and order under consideration constitute 
an unconstitutional interference with personal liberty 
and private property and constitute an unlawful dele¬ 
gation of legislative authority in that the act provides 
that the Secretary of Agriculture shall issue marketing 
orders notwithstanding the refusal or failure of han¬ 
dlers of more than fifty per cent of the volume of the 
commodity of the product signing a marketing agree¬ 
ment when such order is approved by at least two- 
thirds of the producers engaged within the production 
area or by producers who have produced for market at 
least two-thirds of the volume of such commodity pro¬ 
duced for market within the production area. 

Article 4 of the Order Xo. 11 (R. 30-31) further dele¬ 
gates to the Maryland-Virginia Milk Producers Asso¬ 
ciation the right to fix the price of Class II milk re¬ 
gardless of what the appellees may wish or desire to 
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foreclosed the question. A. L. A. Schechter Poul¬ 
try Corp. vs. United States, 295 U. S. at p. 537, 79 
L.'ed. 15S4, 55 S. Ct. 837—” j 

i 

Thus under the present Act and Order the decision 
as to whether or not the order shall in the first instance 
become effective rests with a majority of the produc¬ 
ers, and the power of amendment at apy time is also 
granted to a majority of the producers; so that it lies 
within the power of the Maryland-Virginia Milk Pro- 
cers Association bv vote of its officers and directors to 

•r 

regulate the business of the appellees ! by modifying 
and amending the terms of the order tb suit its con¬ 
venience and thus destroy the business; of the appel¬ 
lees. This is clearly the entrusting of the power to the 
majority to regulate and control the affhirs of an un¬ 
willing minority who are engaged in competition in the 
same industry with the majority. 

Panama Refining Co. v. Ryan, 293 jU. S. 388, 420. 

Schechter v. U. S,, 295 U. S. 495, 529, 536, 537; 

79 L. ed. 1570,1580,1583,1584. j 

In connection with the unconstitutionally of the Act 

* 

and Order there must be considered the questions 
raised by appellants in their brief, i. e that the lower 
court had no jurisdiction to pass upon thte constitution¬ 
ality of the Act and Order unless said Act and Order 
apply to or directly effect the appellee^ and that in¬ 
junctive relief especially when asked pendente lite will 
not be granted unless the appellees can;make a clear 
showing that they are threatened with immediate, di¬ 
rect and irreparable injury. The appellees readily con¬ 
cede that the latter two propositions staged by the ap¬ 
pellants in their brief are correct and t^iat the cases 
cited in said brief correctly state the ruje of law, but 
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sell their milk for or regardless of what anv handler 
by contract with the appellees or any other indepen¬ 
dent producers might agree to pay for milk produced. 

This type of delegation was under consideration by 
the Supreme Court in Carter v. The Carter Coal Com¬ 
pany, supra, in dealing with the subdivision of the bitu¬ 
minous coal act which delegated the power to fix maxi¬ 
mum hours of labor to a part of the producers and 
miners namely, “the producers of more than two-thirds 
of the annual national tonnage production for the pre¬ 
ceding calendar year/’ and “more than one-half of the 
minority workers employed,” and to producers of more 
than two-thirds of the district’s annual tonnage during 
the preceding calendar year for a majority of the min¬ 
ers there was delegated the power to fix minimum 
wages for the district or group of districts. The court 
in condemning those provisions of the act stated as 
follows: 


“The power conferred upon the majority is, in 
effect, the power to regulate the affairs of an un¬ 
willing minority. This is legislative delegation in 
its most obnoxious form; for it is not even delega¬ 
tion to an official or an official body, presumptively 
disinterested, but to private persons whose inter¬ 
ests mav be and often are adverse to the interests 

of others in the same business.—in the verv nature 

* 

of things one person may not be entrusted with the 
power to regulate the business of another, and es¬ 
pecially of a competitor. And a statute which at¬ 
tempts to confer such power undertakes an intoler¬ 
able and unconstitutional interference with per¬ 
sonal liberty and private property. The delegation 
is so clearly arbitrary, and so clearly a denial of 
rights safeguarded by the due process clause of 
the Fifth Amendment, that it is unnecessary to do 
more than refer to decisions of this court which 
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it is respectfully submitted by the appellees that not 
only are the appellees directly affected; by the Act and 
Order but also the appellees were entitled to injunctive 
relief on the ground that thev are threatened with im- 
mediate, direct and irreparable injury^ 

Great stress is laid by appellants upion the fact that 
neither the Act nor the Order require the appellees to 
do anything or refrain from doing anything. This con¬ 
tention is clearly met by the decision of this Honorable 
Court in the cases of Children’s Hospital v. Adkins, 
and Lyons v. the same, 52 App. D. C. 109, in which cases 
was involved the Act of September, 1918 (40 Stat. 960, 
Chap. 174) provided for the fixing of minimum wages 
for women and children in the Distribt of Columbia, 
and in that case Mrs. Lyons, the petitioner, was em¬ 
ployed by a hotel as an elevator operator at a salary of 
Thirty-five ($35.00) Dollars per month and two meals 
per day, but the hotel was obliged to dispense with her 
services by reason of the action of the [Minimum Wage 
Board and on account of the penalties prescribed by the 
act for its violation. The act did npt require Mrs. 
Lyons to do anything or refrain from;doing anything 
nor was she subject to any penalty, nevertheless upon 
her petition Mrs. Lyons was granted hn injunction. 

The objection that the appellees will jsuffer no injury 
if the enforcement of the Act and Order is not enjoined 
falls upon a close examination. The Contracts of the 
appellees with the Model Farms Daiijy and with the 
Highland Farms Dairy are valuable property rights of 
the appellees. The appellees, as we have seen, have 
contracted for the sale of their milk fo[r a certain defi¬ 
nite price. This price is fixed and determined by the 
parties to the contracts. In the case jof the appellee 
Leigh his contract provides that for sixty per cent of 
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the total milk produced by him, irrespective of any 
base or surplus and irrespective of the use to which the 
milk might be put by the Model Farms Dairy, he shall 
be paid a certain definite price and that for the re- 
iriaining forty per cent he shall be paid another definite 
price with a guaranteed minimum of fifteen cents per 
gallon for the forty per cent of his production. The 
remaining appellees have contracts with the Highland 
Farms Dairy providing that they shall be paid a defi¬ 
nite fixed price for their entire production of milk. 
These contracts are abrogated by the order. Further¬ 
more, the prices fixed by the order are not the same as 
those agreed upon. The power and authority to fix a 
minimum price for Class II milk is delegated by the 
terms of the Order to the Maryland-Virginia Milk Pro¬ 
ducers Association. This Association can therefore 
regulate the price to be received by the appellees for 
whatever percentage of their production might be 
classified as Class II milk under the terms of the order. 
In the affidavit of the appellee Leigh (R. 66-67) it is 
shown in dollars and cents that the appellee Leigh is 
unjustly affected by the operation of the Act and Order. 
The affidavit of the appellant Aplin, Market Adminis¬ 
trator, filed in the cause (R. 51, et seq.) shows that five 
of the remaining appellees would have received more 
under their contracts than under the Order. The ar<ru- 
ment of the appellants that since the act and order pro¬ 
vide for only minimum prices to be paid the appellees 
are not harmed since they can recover from the han¬ 
dlers with whom thev have contracted anv difference 
between the contract price and the minimum price fixed 
by the order in the event that the contract price in any 
given period should be lower than the minimum price 
fixed by the order is so specious that it falls of its own 
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weight. The argument of the appellants examined in 
the light of its practical result would be that for one 
delivery period in which the prices which the appellees 
would receive under their contracts are| higher than the 
prices fixed by the terms of the order the appellees 
could compel the handlers to pay to the appellees the 
prices fixed by the contracts, but that in another deliv¬ 
ery period in which the prices payable to the appellees 
under the order are higher than thosb they would re¬ 
ceive under their contracts with the handlers the han¬ 
dlers would be required to pay the apppllees the prices 
fixed by the order. It is elementary in the law of con¬ 
tracts that should a contract become by operation of 
law so unfair to one of the parties and such a burden 
upon him that it would be practicallyj impossible for 
him to perform it according to its terins he would be 
relieved from liability, and it is respectfully submitted 
that should the appellees attempt to hold the handlers 
in a court of law under the terms of their contracts no 
court would compel the handlers to perform the con¬ 
tracts and pay higher prices than those required by 
the order. Further, this is a question which would re¬ 
quire judicial determination in a suit brought for that 
purpose by the appellees against the handlers and the 
appellees are not bound to run the ri^k of a decision 
adverse to them on that question befoife their right to 
an injunction in the present suit can be declared to 
exist, nor can the appellees be compelled to stand the 
burden of such a suit before they would be entitled to 
injunctive relief. Furthermore, it is pot necessary to 
allege that the handlers will breach theii* contracts with 
the appellees. The Act and Order haVe seen to that. 
The Act prescribes a penalty of a finq upon handlers 
who do not comply with its terms. Thb handlers must 


i 

I 

i 

i 




36 


comply with the order or suffer the penalty but the ap¬ 
pellees cannot be compelled to subject themselves to 
the whims of the handlers and cannot be compelled to 
await the end of each delivery period until the handler 
shall have determined for himself whether he shall pay 
the prices fixed by the contract or those fixed by the 
order. The act and order violate the rights of appel¬ 
lees to contract as freely as they please for the sale of 
their milk. They are a violation of that right reserved 
to the appellees under the due process clause of the 
Fifth Amendment by denying to them the right to con¬ 
tract with anv handler they see fit and to sell their milk 
at as high or as low a price as they care to do. This 
violation of the appellees’ constitutional rights oc¬ 
curred immediately upon the issuance of Order No. 11 
and still continues. The right to contract as they de- 
sire for the sale of their milk is not some fancied or 
illusory right but is one guaranteed to the appellees by 
the Constitution and is ever present. The threatened 
injury to the appellees in this regard is present and 
real and they need not wait patiently until it occurs. 
It is respectfully submitted that the appellees by their 
pleadings and by the affidavits filed in the cause have 
shown that the injuries from the activity of the appel¬ 
lants were not onlv threatened but were then being suf- 
fered and were of such a character as to be irreparable. 

“Prevention of impending injury by unlawful 
action is a well recognized function of courts of 
equitv. Pierce vs. Society of Sisters, 268 U. S. 510, 
536.’’ 

“One does not have to await the consummation 
of threatened injury to obtain preventative relief. 
If the injury is certainly impending that is 
enough.” Pennsvlvania v. West Virginia, 262 
U. S. 553, 592. 
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As lias been above pointed out in this brief the appel¬ 
lees under their contracts with the handlers are not 
dependent upon market conditions in sb far as a sur¬ 
plus oi* shortage of milk is concerned, nor is the price 
to be paid to them under their contracts dependent 
upon the amount of milk they product in any given 
period of the year, nor is the price which they are to 
receive under their contracts dependent |upon the small 
or large production of their neighbors, por is any part 
of the price which thev will receive under their con- 
tracts subject to control or regulation by the posting 
of any prices by the Marvland-Virginia Milk Producers 
Association, all of which contingencies! and more the 
appellees must be subjected to under the terms of the 
Order. The appellees did not choose to; sell their milk 
to a co-operative organization nor to pool the proceeds 
of their milk with all other farmers in the market, nor 
to pay anything out of their milk check for the mainte¬ 
nance of anv stabilization or other fund, nor did thev 
choose to make their contracts dependent upon the 
amount of milk which the handlers were able to sell or 
the uses to which the handlers were required to put the 
milk, all of which conditions were imposed upon them 
by the terms of the Order. The appellees had exer¬ 
cised their rights as free citizens to sell their products 
at a price and upon the terms and conditions under 
which they felt they could live with a fair return on 
their investment. They were in the position of having 
agreed upon a definite price for their m;ilk with varia¬ 
tions only with respect to butter fat and barn scores 
over which they had control in that they |*ould maintain 
large butter fat producing herds and maintain their 
barns in such a condition to make a high Iscore from the 
Health Department of the District of Columbia. 
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The argument advanced by the appellants that the 
appellees have an adequate and complete remedy at 
law cannot be sustained when placed in juxtaposition 
with the argument of the appellees that neither the Act 
nor the Order require the appellees to do or refrain 
from doing anything nor provides a criminal penalty 
against the appellees for its violation. This is appar¬ 
ent when there is considered the proposition of law as 
was clearly stated in the case of McKee v. Rudolph , 56 
App. D. 0. 207, in which the plaintiff sued to restrain 
enforcement of the Food Control and Rent Act, and 
while the petition for injunction was pending the plain¬ 
tiff was arrested and prosecuted in the Police Court 
under the criminal provision of the act. The prosecu¬ 
tion in the Police Court was suspended until the deci¬ 
sion in the injunction suit. This court in holding that 
the plaintiff had a plain and adequate remedy at law 
because he could assert the unconstitutionalitv of the 
statute in the prosecution in Police Court stated as fol¬ 
lows : 


“It is contended by appellants that the present 
ruling is contrarv to that of this court in the mini- 
mum wage case, Children’s Hospital v. Adkins, 52 
App. D. C. 109, 284 P'ed. 613, wherein the court en¬ 
tertained a bill in equity to restrain the enforce¬ 
ment of an unconstitutional act of Congress. In 
that case, however, Lyons, one of the complainants, 
had no remedy at law, because of the fact that she 
would not be guilty of a misdemeanor, nor liable to 
prosecution in case she joined in a violation of the 
act. See Truax v. Raich, 239 U. S. 33, 36 S. Ct. 7, 
60 L. ed. 131, L. R. A. 1916D, 545, Ann. Cas. 1917B, 
283; Marcus Brown Holding Co. v. Feldman (D. 
C.) 269 Fed. 306, 311.” 
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CONCLUSIONS. 

For the foregoing reasons it is respectfully submitted 
on behalf of the appellees that the Agricultural Adjust¬ 
ment Act as amended by the Act of August 24,1935 and 
Order No. 11 issued in pursuance thereof are uncon¬ 
stitutional and void, and that said act aiid order apply 
to and directly affect the appellees, and from the rec¬ 
ord in the cause it is evident that thd appellees are 
threatened with immediate, direct and frreparable in¬ 
jury, and that the decrees of the lower (pourt enjoining 
pendente life the enforcement of said act and order as 
to the appellees were correct and should be affirmed and 
the special appeals filed herein should Ipe dismissed. 


Respectfully submitted, 

Sefton Dark | 

James O’D. 

Frederick Stohlman 

I 

George A. Cassidy, Jr. 
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